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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0927; Airspace
Docket No. 09-ASW-27]

Amendment of Class E Airspace;
Graford, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Graford, TX, adding
additional controlled airspace to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Possum Kingdom
Airport, Graford, TX. The FAA is taking
this action to enhance the safety and
management of Instrument Flight Rule
(IFR) operations at the airport.

DATES: Effective 0901 UTC, April 8,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On November 9, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Graford, TX,
reconfiguring controlled airspace at
Possum Kingdom Airport (74 FR 57620)
Docket No. FAA-2009-0927. Interested
parties were invited to participate in
this rulemaking effort by submitting

written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the
Graford, TX area, adding additional
controlled airspace extending upward
from 700 feet above the surface to
accommodate SIAPs at Possum
Kingdom Airport. Adjustments to the
geographic coordinates also will be
made in accordance with the FAA’s
National Aeronautical Charting Office.
This action is necessary for the safety
and management of IFR operations at
the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the

safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Possum Kingdom
Airport, Graford, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is revised as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW TX E5 Graford, TX [Amended]

Possum Kingdom Airport, TX

(Lat. 32°55’24” N., long. 98°26"13” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Possum Kingdom Airport and
within 4 miles each side of the 031° bearing
from the airport extending from the 6.3-mile
radius to 10.8 miles northeast of the airport,
and within 4 miles each side of the 210°
bearing from the airport extending from the
6.3-mile radius to 10.8 miles southwest of the
airport.
* * * * *

Issued in Fort Worth, Texas, on January 11,
2010.

Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-1367 Filed 1-28-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 660
[Docket No. 0907281183-91427-02]
RIN 0648—AX98

Fisheries off West Coast States;
Pacific Coast Groundfish Fishery; Data
Collection for the Trawl Rationalization
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is collecting data to
support implementation of a future
trawl rationalization program under the
Pacific Coast Groundfish Fishery
Management Plan (FMP). NMFS will
collect ownership information from all
potential participants in the trawl
rationalization program. In addition,
NMFS is notifying potential participants
that the agency intends to use the
Pacific States Marine Fisheries
Commission’s Pacific Fisheries
Information Network (PacFIN) database,
NMFS’ Northwest Fisheries Science
Center’s Pacific whiting observer data
from NORPAC (a database of North
Pacific fisheries and Pacific whiting
information), and the NMFS, Northwest
Region, Sustainable Fisheries Division
trawl-endorsed groundfish limited entry
permit database to determine initial
allocation of quota share (QS) for the
trawl rationalization program, if it is
approved and implemented.

DATES: Effective March 1, 2010.

ADDRESSES: NMFS prepared a Final
Regulatory Flexibility Analysis (FRFA),
which is contained in the Classification
section of this final rule. Copies of the
FRFA and the Small Entity Compliance
Guide are available from Barry A. Thom,
Acting Regional Administrator,
Northwest Region, NMFS, 7600 Sand
Point Way NE, Seattle, WA 98115 0070;
or by phone at 206-526-6150.

Written comments regarding the
burden hour estimates or other aspects
of the collection of information
requirements contained in this final rule
may be submitted to Barry A. Thom,
Acting Regional Administrator,
Northwest Region, NMFS, 7600 Sand
Point Way NE, Seattle, WA 98115 0070,
or by e-mail to
DavidRostker@omb.eop.gov, or by fax to
202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Jamie Goen, phone: 206-526—4656, fax:
206-526-6736, and e-mail
jamie.goen@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This rule is accessible via the Internet
at the Office of the Federal Register’s
Website at http://www.gpoaccess.gov/fr/
index.html. Background information
and documents are available at the
Pacific Fishery Management Council’s
website at http://www.pcouncil.org/ and
at NMFS Northwest Region’s website at
http://www.nwr.noaa.gov/Groundfish-
Halibut/Groundfish-Fishery-
Management/index.cfm.

Background

On September 16, 2009, NMFS
published a proposed rule (74 FR
47545) announcing our intent to collect
ownership information from potential
participants in the Pacific Coast
groundfish trawl rationalization
program and announcing the databases
NMFS intends to use to determine
initial allocations for the program. Since
2003, the Pacific Fishery Management
Council (Council) has been developing
a trawl rationalization program, which
would affect the limited entry trawl
fishery of the Pacific Coast groundfish
fishery. The trawl rationalization
program is intended to increase net
economic benefits, create individual
economic stability, provide full
utilization of the trawl sector allocation,
consider environmental impacts, and
achieve individual accountability for
catch and bycatch.

The Council has developed the trawl
rationalization program through two
amendments to the Groundfish FMP: (1)
Amendment 20, the trawl
rationalization program; and (2)
Amendment 21, intersector allocation.
Amendment 20 would create the
structure and management details of the
trawl rationalization program, while
Amendment 21 would allocate the
groundfish stocks between trawl and
non-trawl fisheries. The Groundfish
FMP amendment approval process and
implementation, if appropriate, are
expected to occur in 2010.

The trawl rationalization program
would be a limited access privilege
program (LAPP) under the Magnuson-
Stevens Fishery Conservation and
Management Act (MSA), 16 U.S.C.
§§1851-1891d, as reauthorized in 2007.
It would consist of: (1) An individual
fishing quota (IFQ) program for the
shore-based trawl fleet; and (2)
cooperative (co-op) programs for the at-
sea trawl fleet. The MSA requires the

Council or the Secretary of Commerce to
ensure that limited access privilege
holders do not acquire an excessive
share of the total limited access
privileges in the program, and to
establish a maximum share, expressed
as a percentage, that each limited access
privilege holder may hold, acquire, or
use. For the trawl rationalization
program, the Council has adopted limits
on the amount of harvest privileges that
can be held, acquired, or used by
individuals and vessels (i.e.,
accumulation limits).

Collection of Ownership Information

Pursuant to section 402(a)(2) of the
MSA, if the Secretary of Commerce
determines that additional information
is necessary for developing or
implementing an FMP, the Secretary
may, by regulation, implement an
information collection program
requiring submission of such additional
information for the fishery. This rule
provides for the collection of ownership
information from the potential
participants in the trawl rationalization
program, including the at-sea fleet
(whiting motherships, whiting
mothership catcher vessels, and whiting
catcher/processors), the shore-based
fleet (whiting and non-whiting permit
owners and holders) and the shore-
based whiting processors. Ownership
information would be collected through
the Trawl Identification of Ownership
Interest Form, and would support and
facilitate the timely implementation of
the potential future trawl rationalization
program under the Groundfish FMP.
Trawl Identification of Ownership
Interest Forms will be mailed to
potential participants and will be made
available on NMFS website (see
SUPPLEMENTARY INFORMATION,
Electronic Access). All forms must be
completed and returned to NMFS with
a postmark no later than the deadline
date of May 1, 2010.

Databases to be Used for Initial
Allocation of Quota Share

Potential participants in the trawl
rationalization program should be aware
that the agency intends to use data from
the Pacific States Marine Fisheries
Commission’s PacFIN database and
NMFS’ Northwest Fisheries Science
Center’s Pacific whiting observer data
from NORPAC to determine initial
allocations of QS for the trawl
rationalization program. Landings data
from state fish tickets, as provided by
the states to the PacFIN database, will
be used to determine initial allocation of
IFQ QS for the shore-based whiting and
nonwhiting harvesters and for the shore-
based whiting processors. The first
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receiver listed on the state fish ticket, as
recorded in PacFIN, will be used to
determine to whom whiting processing
history should be attributed for whiting
QS. Through NMFS’ initial issuance and
appeals process for QS, there will be an
opportunity to reassign the whiting
processing history. In addition, state
logbook information from 2003 through
2006, as recorded in PacFIN, will be
used to determine the area fished
associated with individual permits
(depth and latitudinal strata associated
with permits). This information will be
used in a formula to determine a
permit’s initial allocation of overfished
species. Landings data from the
NORPAC database will be used to
determine initial allocation of at-sea QS
for the whiting mothership catcher
vessels. Information on trawl-endorsed
groundfish limited entry permits or
permit combinations will come from
limited entry permit records at NMFS,
Northwest Region, Sustainable Fisheries
Division.

NMEFS intends to “freeze” the
databases for the purposes of initial
allocation on the date the proposed rule
for implementing Amendment 20 to the
FMP is published in the Federal
Register. “Freezing” the databases
means that NMFS will extract a
snapshot of the databases as of the
proposed rule publication date, and it
will use the “frozen” data for initial
allocation of QS. Thus, it is important
that participants ensure, as soon as
possible and before NMFS “freezes” the
databases, that their data are accurate.

If potential participants in the trawl
rationalization program, including
harvesters and shore-based whiting
processors, have concerns over the
accuracy of their data in the PacFIN
database, it is important that they
contact the state in which they landed
those fish as soon as possible to correct
any errors. Any revisions to an entity’s
fish tickets or logbooks will have to be
approved by the state in order to be
accepted. For logbooks, only existing
logbook information in PacFIN may be
corrected (i.e., only transcription errors);
no new logbooks dating back to 2003
through 2006 will be accepted. State
contacts are as follows: (1) Washington
- Carol Turcotte (360-902-2253,

Carol. Turcotte@dfw.wa.gov); (2) Oregon
- Nadine Hurtado (503-947-6247,
Nadine.Hurtado@state.or.us); and (3)
California - Gerry Kobylinski (916-323—
1456, Gkobylin@dfg.ca.gov). For
concerns over the accuracy of NORPAC
data, contact Janell Majewski (206—860—
3293, janell. majewski@noaa.gov).
Potential QS owners should go directly
to the source where fisheries data is
entered in the database to get it

corrected before NMFS extracts the data
for initial issuance of QS. For concerns
over the accuracy of limited entry
permit or permit combination data,
check NMFS’ website at http://
www.nwr.noaa.gov/Groundfish-Halibut/
Groundfish-Permits/index.cfm or
contact Kevin Ford (206-526—6115,
kevin.ford@noaa.gov).

Comments and Responses

NMEFS received comments on the
proposed rule from five members of the
public, including three from fishing
industry organizations and two from
individuals. Comments relevant to this
rulemaking are addressed here:

Comment 1: Four of the commenters
suggested alternative requirements for
reporting ownership accumulation
limits. These comments focused on the
practicality of collecting ownership
information at the individual level for
large companies, such as publicly-
owned corporations (domestic or
foreign), non-governmental
organizations, and Community
Development Quota (CDQ) groups.
These groups may consist of thousands
of individuals that could be considered
shareholders. Suggestions from
commenters included: (1)exempting
these groups from listing individual
shareholders; (2) requiring a signed
affidavit provided to NMFS or the
Maritime Administration (MARAD)
stating that shareholders within the
group are within accumulation limits,
and that failure to report amounts
exceeding accumulation limits would
subject the company or its shareholders
to enforcement action; and (3) setting a
minimum threshold level where percent
ownership for only those individual
shareholders above that level need to be
reported.

Response: NMFS considered the
comments received on the proposed
rule and input from the Groundfish
Advisory Subpanel (GAP) at the
November 2009 Pacific Fishery
Management Council meeting. As stated
in the proposed rule, the MSA requires
NMFS to ensure that no one in the
program acquires an excessive share of
the resource, in this case, through
accumulation limits. NMFS agrees with
the commenters that collecting
ownership information for all
individual owners of large organizations
with large numbers of small individual
owners may be unduly burdensome.
Further, collecting such information
from individuals with a small
ownership interest does not
significantly contribute to achieving the
statutory requirement that no
shareholder be permitted to acquire an
excessive share of the allocated quota.

Therefore, after considering the options
for limiting the burden while furthering
the goals of the MSA, NMFS concluded
that modifying the Trawl Identification
of Ownership Interest Form to set a
threshold limit of 2 percent ownership
interest, below which individual owners
need not be listed, is the most effective
way to relieve the potential burden
described above while implementing
the requirements of the MSA. The
rationale for this approach is described
below.

NMEF'S considered and rejected the
suggestion that it should exempt large
corporations and other organizations
from reporting individual ownership
levels. A broad exemption is not
necessary to alleviate the possible
burden described above. Additionally,
NMFS believes that in the context of the
potential trawl rationalization program,
in which accumulation limits are likely
to be relatively small for some species,
an ownership threshold for reporting
would best further the intent of the
MSA while reducing the reporting
burden on entities with large numbers
of small owners.

NMFS also considered and rejected
the suggestion that business entities
could comply with the data collection
requirement by signing an affidavit
stating that the business entity owning
the permit, vessel, or processing plant,
and any individuals with ownership
interest in that business entity, are
within the ownership interest
accumulation limits. Requiring an
affidavit would reduce NMFS’ burden of
monitoring accumulation limits.
However, this option would not be as
effective at achieving the goal of
ensuring that the ownership of quota
share is not inappropriately
concentrated, particularly during the
initial implementation of the trawl
rationalization program. By requiring
the reporting of ownership information
prior to the issuance of quota shares,
NMEFS can ensure that accumulation
limits are not exceeded before fishing
under the program occurs, rather than
after a violation has been identified and
corrected.

Commenters proposed two alternative
approaches to setting a minimum
reporting threshold level. The minimum
threshold could be set at levels
appropriate to each fishery (at-sea
mothership, at-sea mothership catcher
vessels, and shoreside fleet), or it could
be one number applicable to all fisheries
(e.g., all individuals with greater than or
equal to 10 percent ownership interest
in a company must report). Public
comments described an example of a
fishery-specific minimum threshold for
the mothership fishery: if there are only
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six potential participants in the
mothership fishery, and the
accumulation limit for individuals is 45
percent, then it may be appropriate to
set the reporting threshold level at
greater than or equal to 10 percent
ownership for individuals. While this
approach makes sense, NMFS decided
that the variable minimum threshold
among sectors would add unnecessary
complexity to an already complex
program. One minimum threshold that
is the same for participants in all
fisheries would be easier for
participants to understand, and for
NMFS to implement.

NMFS next considered the level at
which a minimum threshold should be
set. Public comment suggested a 10
percent threshold, similar to the
threshold for Alaska’s crab
rationalization program. NMFS decided
the 10 percent minimum threshold may
be too high for some sectors with
accumulation limits of less than 10
percent, such as the IFQ fishery. At the
November Council meeting, the GAP
responded to NMFS’ report (Agenda
Item G.8.b, NMFS Report, November
2009), which outlined the public
comments made on the proposed rule.
The GAP report (Agenda Item G.8.c,
Supplemental GAP Report, November
2009) suggested that ownership
information from large companies
(publicly-held corporations,
environmental organizations, and CDQ
groups, etc.) should be collected for
individuals holding an ownership
interest in those entities at a threshold
that is slightly below the lowest
accumulation limits (e.g., at 2 percent if
the lowest accumulation limit is 2.5
percent). The GAP’s rationale was that
this formula will fulfill the requirement
to monitor control of the resource
without creating an undue
administrative burden by collecting
ownership information from every
shareholder with any interest in the
entity, no matter how small.

After reviewing the comments, NMFS
decided the GAP recommended 2
percent minimum threshold for
reporting ownership interest was
reasonable, given the rationale that it is
just below the lowest accumulation
limit for the trawl rationalization
program, and that it would reduce the
reporting burden on potential
participants with large numbers of
individuals that have ownership interest
in a permit or vessel. In order to be
equitable, NMFS will apply the 2
percent minimum threshold to everyone
owning a permit or vessel, not just large
companies. Therefore, this final rule
changes the proposed rule from
requiring that ownership information

for all individual owners be reported,
even if the individual’s ownership in
the permit, vessel, or processor/first
receiver is very small (e.g., 0.1 percent),
to requiring that ownership interest on
the individual level be reported for all
individuals with greater than or equal to
2 percent ownership interest in a
permit, vessel, or processor/first
receiver. In addition, the Trawl
Identification of Ownership Interest
Form will be revised to reflect that the
percentage of ownership of all
shareholders reported may not equal
100 percent for entities with
shareholders that own amounts smaller
than 2 percent.

Comment 2: Some commenters were
concerned about the confidentiality of
the ownership information collected.

Response: NMFS addressed
confidentiality in the supporting
statement for the Paperwork Reduction
Act (PRA) submission that accompanied
the proposed rule. That submission
stated that some of the information
collected is considered or protected as
confidential under section 402(b) of the
MSA and NOAA Administrative Order
216-100, Protection of Confidential
Fisheries Statistics. Accordingly, the
names of individuals who have an
ownership interest in an entity that
owns a permit, vessel or processing
plant and the actual percentage of
ownership are considered business
confidential and are not released to the
public. The phone number, fax, email,
TIN, and date of birth are also
confidential. While the names and
percent ownership of the individuals
behind the entity are confidential, the
name of the entity listed as owning the
permit, vessel, or processing plant is
public information, even if the owning
entity is an individual. In addition, the
business address for that entity is public
information, even if the owning entity is
an individual.

Comment 3: One commenter believes
NMEF'S does not need to collect the
following information, “tax
identification number (TIN) for each
entity; date of birth (DOB) for each
individual; state in which each business
entity is registered; business mailing
address; physical address for processing
plants; business phone number, fax
number and email.” In the event of
confusion between entities or
individuals, NMFS could request that
information on a case-by-case basis.

Response: NMFS has determined that
the TIN, DOB, state in which each
business entity is registered; business
mailing address; physical address for
processing plants; business phone
number are necessary for this
information collection. The business

mailing address and business phone
numbers are necessary to ensure NMFS
has accurate contact information on file
for the potential participant in the trawl
rationalization program. In addition, as
described in the proposed rule, NMFS
intends to mail pre-filled applications
for the future trawl rationalization
program. To do so, NMFS will need the
contact information for potential
participants. For established owner
entities that have responded to this
collection of information, they will only
need to provide information for new
shareholders or indicate if there are
changes in ownership interest amounts
for various shareholders.

Business entities are required to
report the TIN for corporations or other
business entities or the DOB for
individuals in order to provide a unique
identifier for Federal agencies to
identify individuals and/or entities
doing business with the government
and, for the TIN, to verify that the
business entity does not owe a
delinquent debt to the government. The
TIN is required to comply with Debt
Collection Act of 1996. Specifically, 31
U.S.C. § 7701 (c)(1) states that, “the head
of each Federal agency shall require
each person doing business with that
agency to furnish that agency such
person’s taxpayer identification
number.” Further, at 31 U.S.C. §7701
(c)(2)(B), the Act provides that, “[flor
purposes of the subsection, a person
shall be considered doing business with
a Federal agency if the person is - an
applicant for, or recipient of, a Federal
license, permit, right away, grant or
benefit payment administered by the
agency .”

Moreover, the scope of information
requested in this collection supports a
number of important purposes for the
Agency. This information will establish
an initial baseline of contact
information and unique identifiers for
potential participants in the trawl
rationalization program. First, NMFS
must uniquely identify individuals to
determine whether individuals or
entities would exceed accumulation
limits specified for the trawl
rationalization program, if
implemented. Unique identification of
individuals and entities is important to
ensuring that NMFS data is accurate and
will reliably identify the proper
recipient of harvest privileges. Second,
it will help NMFS understand where
ownership groups may have crossover
into other parts of the groundfish
fishery.

To reiterate for clarification purposes,
NMFS intends to mail pre-filled
applications for the future trawl
rationalization program to potential
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LAPP participants based on the
information collected from the forms as
part of the rulemaking. For permit
owners, vessel owners, or processors/
first receivers that have completed the
Trawl Identification of Ownership
Interest Forms as part of this
rulemaking, subsequent forms will be
mailed out if the future trawl
rationalization program is implemented.
These subsequent forms will be pre-
filled, but would say “on file” in the
TIN/DOB field of the forms. This is
intended to protect the privacy of that
information. The TIN/DOB field is only
required to be filled out the first time
the business entity or individual’s
information is collected by the NMFS,
Northwest Region.

As explained in the preamble to the
proposed rule, each business entity
must be registered in a state before the
initial allocation of harvest privileges,
such as QS, to ensure compliance with
the MSA. Business entities established
under the laws of the United States or
of any state would be required to
provide proof of the establishment of
their business and to verify that they are
an active corporation. If an entity was
not established under the laws of the
United States or of any other state, this
rule would not require the entity to
become so established. However, an
entity must be established under the
laws of the United States or of any state
in order to qualify for an initial
allocation of QS, pursuant to section
303A(c)(1)(D) of the MSA. Providing the
information at this stage will expedite
the initial issuance process.

For processors or first receivers, the
physical address for processing plants is
necessary to distinguish multiple
processing facilities that may be part of
a larger parent company with the same
name and same business mailing
address. Those multiple processing
facilities may have unique ownership
interests and would be required to
report their ownership interest.

Respondents are not required to
complete the business fax number and
business email fields on the form; they
are optional.

Comment 4: One commenter noted
that NMFS incorrectly referred to the
mothership catcher vessel co-op shares
as being allocated to the vessel, and that
these quota shares are non-transferable
amounts associated with the vessel.

Response: NMFS agrees the
description in the proposed rule was not
clear. The proposed rule stated, “QS for
the at-sea mothership fleet (called “catch
history assignments” in Council
documents) would initially be allocated
to the individual whiting catcher vessels
associated with the mothership fishery,

and would be non-transferable amounts
associated with the vessel.” What is not
clear in this sentence is that the QS
would be issued to individual catcher
vessels in the mothership fishery as part
of the limited entry permit. Once the QS
is assigned to a specific limited entry
permit based on the catch history of the
vessel registered to that permit at the
time of initial issuance, that QS is non-
severable from the limited entry permit.
While the QS cannot be split from the
limited entry permit, the permit itself is
transferable to another vessel or permit
owner either permanently through a sale
or temporarily through a lease
arrangement.

Changes From the Proposed Rule

The proposed rule listed who
potential participants in the trawl
rationalization program should contact
if they have concerns over the accuracy
of their data in the PacFIN database or
NORPAC databases. The Oregon contact
has changed. The correct contact for
Oregon is: Oregon - Nadine Hurtado
(503-947-6247,
Nadine.Hurtado@state.or.us). The
contacts listed earlier in the preamble to
this final rule have been updated with
this change.

For reasons explained above in the
response to comment 1, this final rule
changes the reporting requirements
listed in the proposed rule from
requiring that all individuals report
their level of ownership interest even if
the ownership interest in the permit,
vessel, or processor/first receiver is very
small (e.g., 0.1 percent), to requiring that
all individuals with greater than or
equal to 2 percent ownership interest in
a permit, vessel, or processor/first
receiver must report their ownership
interest to the individual level. The
Trawl Identification of Ownership
Interest Form will be revised to reflect
this change. In addition, the Trawl
Identification of Ownership Interest
Form will be revised to reflect that the
percentage of ownership of all
shareholders reported may not equal
100 percent for entities with
shareholders that own amounts smaller
than 2 percent.

Non-substantive changes were made
to paragraphs § 660.337 (a)(2)(i)(A) and
(B), and to paragraph (a)(2)(ii)(C) to
make them more clear.

An update was made to the chart at
15 CFR Part 902 tracking OMB control
numbers assigned pursuant to the PRA.

Classification

Pursuant to section 402(a)(2) of the
MSA, the NMFS Assistant
Administrator, acting on behalf of the
Secretary of Commerce, has determined

that information collected under this
final rule is necessary for developing
and implementing the trawl
rationalization program. The NMFS
Assistant Administrator has also
determined that this final rule is
consistent with other provisions of the
MSA and other applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. §§601-612, a FRFA was
prepared. The FRFA incorporates the
IRFA, a summary of the significant
issues raised by the public comments in
response to the IRFA, and NMFS’
responses to those comments, along
with a summary of the analyses
completed to support the action. A copy
of the FRFA is available from NMFS
(see ADDRESSES). A summary of the
analysis follows:

This final rule allows NMFS to collect
data to support implementation of a
future trawl rationalization program,
Amendment 20, to the Groundfish FMP.
A separate Regulatory Impact Review/
IRFA will be prepared for the full trawl
rationalization program as part of the
rulemaking for Amendment 20. This
rule also announces that NMFS intends
to use landings data from the PacFIN
and NORPAC databases to determine
initial allocations of QS for the trawl
rationalization program. Section
402(a)(2) of the MSA gives the legal
authority for the action. If the Secretary
determines that additional information
is necessary for developing or
implementing an FMP, the Secretary
may, by regulation, implement an
information collection requiring
submission of such additional
information for the fishery.

The trawl rationalization program
would be a LAPP under the MSA. The
MSA requires the Council or the
Secretary of Commerce to ensure that
limited access privilege holders do not
acquire an excessive share of the total
limited access privileges in the program
and to establish a maximum share,
expressed as a percentage that each
limited access privilege holder may
hold, acquire, or use. For the trawl
rationalization program, the Council has
adopted limits on the amount of pounds
a vessel can hold, acquire, or use (i.e.,
vessel limits), and limits on the amount
of quota share that can be held,
acquired, or used (i.e., control limits). In
order to prepare for implementation of
the accumulation limits in the trawl
rationalization program, this rule will
allow NMFS to begin collecting
ownership information from potential
participants in the program, including
the at-sea fleet (whiting motherships,
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whiting mothership catcher vessels, and
whiting catcher/processors), the shore-
based fleet (whiting and non-whiting
permit owners and holders) and the
whiting shore-based processors.

NMFS received no comments on the
IRFA. However, there were comments
recommending simplification of the
reporting requirements. It is not clear
how many of these comments were from
“small” entities. Four of the commenters
suggested alternative requirements for
reporting ownership accumulation
limits. These comments focused on the
practicality of collecting ownership
information at the individual level for
large companies, such as publicly-
owned corporations (domestic or
foreign), non-governmental
organization, and Community
Development Quota (CDQ) groups.
These groups may consist of thousands
of individuals that could be considered
shareholders and possibly small
businesses.

The final rule changes the
requirements listed in the proposed rule
from requiring that all individuals
report even if the ownership interest in
the permit, vessel, or processor/first
receiver is very small (e.g., 0.1 percent),
to requiring that all individuals with
greater than or equal to 2 percent
ownership interest in a permit, vessel,
or processor/first receiver must report
their ownership interest to the
individual level. The Trawl
Identification of Ownership Interest
Form will be revised to reflect this
change. In addition, the Trawl
Identification of Ownership Interest
Form will be revised to reflect that the
percentage of ownership of all
shareholders reported may not equal
100 percent for entities with
shareholders that own amounts smaller
than 2 percent.

This final rule will collect ownership
information from approximately 250
potential participants in the trawl
rationalization program. Using Small
Business Administration (SBA)
standards (described in the IRFA), most
of the estimated 250 entities are
considered small businesses, except for
some catcher vessels that also fish off
Alaska, some shoreside processors and
all catcher-processors and motherships
(fewer than 30) that are affiliated with
larger processing companies or large
international seafood companies.

NMFS will send an ownership
interest form to all potential participants
in the trawl rationalization program,
requiring the following information:
type of entity; qualifying permit
number; name of company or name of
individuals owning the limited entry
permit, vessel or processing plant; tax

identification number (TIN) for each
entity; date of birth (DOB) for each
individual; state registered in for each
business entity; business mailing
address; physical address for processing
plants, business phone number, fax
number and email; authorized
representative’s name; name of each
individual having ownership interest in
the limited entry permit, vessel or
processing plant; the individual’s
business addresses; percentage of
ownership by each entity (if there are
multiple entities given as an owner of
the permit, vessel, or processing plant)
and each individual shareholder in each
entity; printed name of authorized
representative, signature, and date. The
total ownership interest of all
shareholders in an entity or partnership
must equal 100 percent, except for cases
where some shareholders/partners in
the business entity own less than 2%
and are, therefore, not required to be
reported. Only shareholders with greater
than or equal to 2% ownership interest
in the business entity are required to
report their ownership interest. The
form will require all owners to certify
whether or not they are a small business
according to SBA and Regulatory
Flexibility Act standards. Typically,
NMFS has assumed that shoreside
harvest vessels are small entities while
assuming that catch processors,
mothership processors and several
shoreside processors are large entities.
However, NMFS does not currently
have information to confirm this
assumption is true. The information
requested in Section C of the form will
assist NMFS in better understanding the
nature of these entities. The individual
signing the form will certify under
penalty of perjury that the information
provided is true and correct, and the
form will be required to be notarized by
a notary public.

In addition to completing the
mandatory ownership interest form,
potential traw] rationalization program
participants may be required to submit
additional documentation. If the
ownership interest in the permit, vessel,
or potential quota share involves a
business entity, then additional
documentation will be required. If an
authorized representative signs this
form for a business entity, then a
corporate resolution is required that
authorizes the person signing to do so
on behalf of the entity. Business entities
established under the laws of the United
States or any state will be required to
provide proof that they had done so and
to verify that they are an active
corporation. If an entity was (is) not
established under the laws of the United

States or of any other State, they will
not be required to do so by this rule.
However, being an established entity
under the laws of the United States or
under the laws of any state is a
requirement to qualify for an initial
allocation of quota share, pursuant to
section 304(c)(1)(D) of the MSA.
Providing the information at this stage
will expedite the initial issuance
process.

Additional documentation that NMFS
may request after review of the
completed Trawl Ownership Interest
Form include articles of incorporation,
a contract, or any other credible
documentation that substantiates those
with ownership interest in the entity
and the their percent ownership. NMFS
may require a certified copy of the
current vessel document (U.S. Coast
Guard or state) as evidence of vessel
ownership. NMFS may also request or
consider any other relevant, credible
evidence.

The ownership interest form will be
mailed to respondents in early 2010,
and respondents will have at least 60
days from the effective date of the
Federal Register final rule to return the
completed form. The form must be
completed and returned to NMFS no
later than May 1, 2010. This form does
NOT prequalify these persons for QS
nor guarantee that they will qualify for
QS under the future trawl
rationalization program.

The professional skills required to
complete the Trawl Ownership Interest
Form are no different than those
currently employed by fishermen and
businessmen to register their vessels
and companies under U.S. and state
laws.

NMFS does not believe that this one
time reporting will have a significant
economic impact on small entities, as
the estimated reported burden is
approximately 30 minutes per response,
and cost approximately $19.15 per
response (including the respondent’s
time ($8.51), mailing, photocopying,
and notary fee), are amounts that even
small businesses can bear without
financial hardship. There is no fee for
this form.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity compliance
guides.” The agency shall explain the
actions a small entity is required to take
to comply with a rule or group of rules.
As part of this rulemaking process, a



Federal Register/Vol. 75, No. 19/Friday, January 29, 2010/Rules and Regulations

4689

letter to permit holders that also serves
as small entity compliance guide (the
guide) was prepared. Copies of this final
rule are available from the Northwest
Regional Office, and the guide, i.e.,
permit holder letter, will be sent to all
holders of permits for the fishery. The
guide and this final rule will be
available upon request.

This final rule contains a collection-
of-information requirement subject to
the PRA that has been approved by the
Office of Management and Budget
(OMB) under control number 0648—
0599 (expires 12/31/12). The public
reporting burden for the Trawl
Identification of Ownership Interest
Form is estimated to average 30 minutes
per response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
information. This form is estimated to
cost approximately $19.15 per response
(including the respondent’s time
($8.51), mailing, photocopying, and
notary fee). There is no fee for this form.
Send comments regarding these burden
estimates or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS,
Northwest Region (see ADDRESSES)
and by e-mail to
David Rostker@omb.eop.gov, or fax to
202-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 660

Fisheries, Fishing, and Indian
Fisheries.

Dated: January 25, 2010.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

m For the reasons set out in the
preamble, 15 CFR Chapter IX and 50
CFR Chapter VI are amended as follows:

15 CFR Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

m 1. The authority citation for part 902
continues to read as follows:
Authority: 44 U.S.C. 3501 et seq.

m 2.In §902.1, paragraph (b), under “50
CFR”, the entry “660.337” is added in
numerical order to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

* * * * *
(b)* * %
Current
OMB con-
CFR part or section where the trol num-
information collection require- ber (all
ment is located numbers
begin with
0648-)
50 CFR
660.337 -0599
50 CFR Chapter VI

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. Anew §660.337 is added to read
as follows:

§660.337 Trawl rationalization program -
data collection requirements.

(a) Ownership reporting requirements
- (1) In 2010, NMFS will send a Trawl
Identification of Ownership Interest
Form to the current address on record
requesting information from
participants in the trawl fishery. Receipt
of this form does NOT prequalify these
persons for quota share nor does it
guarantee that they will qualify for
quota share under a future trawl
rationalization program. The following
participants in the trawl fishery must
complete and return the form to NMFS:

(i) Owners of each limited entry
permit endorsed for trawl gear;

(ii) Owners of each vessel registered
to a limited entry permit endorsed for
trawl gear (i.e., permit holder) if not
identical to the permit owner covered
by paragraph (a)(1)(i) of this section;

(iii) Owners of each vessel registered
to a Pacific whiting vessel license that
are not covered by paragraphs (a)(1)(i)
and (ii) above; and

(iv) First receivers issued current
Pacific whiting first receiver exempted
fishing permits.

(2) Supporting documentation.

(i) Business entities completing the
Trawl Identification of Ownership
Interest Form are required to submit the
following:

(A) A corporate resolution or any
other credible documentation as proof
that the representative of the entity is
authoirzed to act on behalf of the entity;
and

(B) Proof that the business entity was
established and is currently recognized
as active under the laws of the United
States or any state.

(ii) After review of the Trawl
Identification of Ownership Interest
Form, NMFS may require the following
additional documentation:

(A) Articles of incorporation, a
notarized contract, or any other credible
documentation that identifies each
person who owns an interest in the
entity and their percentage of
ownership;

(B) A certified copy of the current
vessel document (United States Coast
Guard or state) as evidence of vessel
ownership; or

(C) Such other relevant, credible
information as the applicant may
submit, or as the SFD or the Regional
Administrator may request or require.

(3) Deadline. Persons listed in
paragraph (a)(1) will be provided at least
60 calendar days to submit completed
forms. All forms must be completed and
returned to NMFS with a postmark no
later than the deadline date of May 1,
2010.

(b) [Reserved]

[FR Doc. 2010-1877 Filed 1-28-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 35, 131, 154, 157, 250,
281, 284, 300, 341, 344, 346, 347, 348,
375 and 385

[Docket No. RM01-5-000]

Electronic Tariff Filings

Issued January 21, 2010.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order establishing procedures
relating to tariffs filed electronically.
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SUMMARY: The adoption of electronic
tariff filing necessitates changes in the
Commission’s processing of tariff
filings. This order identifies the ways in
which such changes affect aspects of
Commission procedures, particularly
the determination of statutory filings
and statutory action dates, as well as
changes in docketing procedures.

DATES: Effective date: This order is
effective January 29, 2010. Applicability
date: This order becomes applicable
when tariff filings are submitted in
electronic format.

FOR FURTHER INFORMATION CONTACT:

H. Keith Pierce (Technical Information),
Office of Energy Market Regulation,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8525, Keith.Pierce@ferc.gov.

Anthony Barracchini (IT Information),
Office of the Executive Director,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8940, Anthony.Barracchini@ferc.gov.

Andre Goodson (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502-8560,
Andre.Goodson@ferc.gov.

SUPPLEMENTARY INFORMATION:

1. In Order No. 714,1 the Commission
adopted regulations requiring that,
starting April 1, 2010, all tariffs and
tariff revisions filed with the
Commission must be filed electronically
according to a format developed through
collaboration between Commission staff
and the wholesale electric and gas
quadrants of the North American Energy
Standards Board, and representatives
from the Association of Oil Pipelines.
The adoption of electronic tariff filing
provides the framework for a more
efficient document processing system as
well as providing a user-friendly
interface from which the Commission,
its staff, and the public may retrieve and
review tariffs.

2. The adoption of electronic tariff
filing necessitates changes in the
business practices used by the
Commission to process tariff filings.
This order identifies ways in which
such changes affect aspects of
Commission procedures, particularly
the determination of whether a filing is
a statutory filing, and the statutory
action date, as well as changes in
docketing procedures.

1 Electronic Tariff Filings, Order No. 714, 73 FR
57515 (Oct. 3, 2008), FERC Stats. & Regs 31,276
(2008).

Statutory Filings

3. As the Commission explained in
Order No. 714, the electronic format
developed through the collaborative
process relies upon the use of metadata
(or information) about the tariff filing,
including such data elements as the
type of filing that is being made, the
proposed effective date of proposed
tariff changes, and the version number
of the effective tariff.2 As the
Commission explained, these data
elements “are required to properly
identify the nature of the tariff filing,
organize the tariff database, and
maintain the proper relationship of tariff
provisions in relation to other
provisions.”3

4. The Commission will be using
these data elements to establish
statutory filing and other procedural
dates.* The Commission will use the
“Type of Filing” code (filing_type)
together with the “Tariff Record
Proposed Effective Date”
(proposed_effective date) to establish
whether a filing is statutory and the
applicable statutory timelines.

5. All filers making statutory filings
must choose a statutory filing type and
include a proposed effective date to
have their filings treated as statutory
filings upon which the Commission
must act within statutorily-established
time frames. That is, the filing type
selected by the filer will determine the
type of filing and whether the filing is
to be treated as a statutory filing. Any
discrepancy between the description of
the filing in the transmittal letter (or
other pleading) and the Type of Filing
code chosen will be resolved in favor of
the Type of Filing code.® Because the
Commission is using the electronic

2These data elements, or codes, are described in
the Implementation Guide for Electronic Filing of
Parts 35, 154, 284, 300, and 341 Tariff Filing
(Implementation Guide), found on the
Commission’s Web site, http://www.ferc.gov/docs-
filing/etariff/implementation-guide.pdf.

30rder No. 714 at P 23. See The National Center
for State Courts, Standards for Electronic Filing
Processes (Technical and Business Approaches),
Standard 1.1F (2003) (concluding that the
responsibility for data entry needs to be assigned to
the filer, since it has the greatest familiarity with
the data to be entered), http://www.ncsconline.org/
d_tech/standards/Documents/pdfdocs/
Recommended_%20Process_%20
standards_02_26 _03.pdf.

4 A statutory filing is a filing made pursuant to
section 4 of the Natural Gas Act (NGA), section 205
of the Federal Power Act (FPA), or section 6 of the
Interstate Commerce Act (ICA) to revise rates or
terms and conditions of service.

5For example, if the transmittal letter states that
a statutory FPA section 205 filing is contemplated,
but the Type of Filing code selected represents a
compliance filing, the Commission will treat the
filing as a compliance filing, which is not subject
to action within the period prescribed by FPA
section 205.

metadata to establish statutory action
dates throughout its electronic systems,
the primacy of the Type of Filing code
is necessary to ensure the integrity of
Commission processes and to ensure
Commission action on such filings
within the time period provided under
the appropriate statute.® While
Commission staff will try, where
possible, to notify a filer of
discrepancies between its transmittal
letter and the Type of Filing code it
selected, the Type of Filing code
selected will govern the appropriate
filing type and thus whether and what
actions dates may be applicable.”

6. Similarly, the Commission will be
using the Tariff Record Proposed
Effective Date code to establish the
proposed effective date for any statutory
filing.® As is current practice, the date
established by the Tariff Record
Proposed Effective Date, if that date is
after the otherwise statutorily-
established effective date, will establish
the date on which, by statute, a tariff
filing would go into effect by operation
of law in the absence of Commission
action.® In a tariff filing that contains
different proposed effective dates for
different proposed tariff changes, the
earliest proposed effective date will
establish the proposed effective date for
determining the date on which the filing
would go into effect in the absence of
Commission action.1® While the
Commission will continue its current
practice of considering requests in

6 The Type of Filing code will be used in all of
the Commission’s electronic systems to establish
the applicable statutory action dates, and so,
notwithstanding a filing party’s wish expressed in
its transmittal letter or in other pleadings, the
Commission may not review a filing that is
incorrectly coded within the time period requested
by a filing party in such pleadings.

7 Commission staff’s efforts in this regard are
intended simply as a voluntary and informal aid to
filers, and any action or failure on the part of
Commission staff will not bind or otherwise affect
how the Commission processes such filings. See 18
CFR 388.104(a) (2009); accord, e.g., 18 CFR 154.8
(2009). It is, and remains, the filer’s responsibility
to ensure that it is selecting the appropriate Type
of Filing code, as well as accurately providing any
other metadata.

8In order to constitute a statutory tariff filing, the
filer, therefore, must both select a statutory Type of
Filing code and include a Tariff Record with a
Tariff Record Proposed Effective Date.

9 For example, if the Tariff Record Proposed
Effective Date is after the otherwise applicable
statutorily-established effective date, the statutory
period will be extended until the Tariff Record
Proposed Effective Date.

10 As explained in the Implementation Guide, for
statutory filings with indeterminate effective dates,
for example, where the effective date is contingent
on Commission approval, plant construction, or the
closing of a plant sale, filers must still include a
Tariff Record Proposed Effective Date, but should
set that date to 12/31/9998. Implementation Guide,
at 10, http://www.ferc.gov/docs-filing/etariff/
implementation-guide.pdf.
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transmittal letters or other pleadings for
issuance of orders on an expedited
basis, statements in transmittal letters or
other pleadings will not establish
statutory action dates for tariff filings.

7. Because of the importance of the
Type of Filing code and the Tariff
Record Proposed Effective Date, these
metadata will be included in the
electronic notices sent to the filers and
posted on eLibrary.1? Filers should
check these sources carefully to verify
that their tariff filings and proposed
effective dates are what they intended.

8. Filers also need to be careful when
making combined filings, i.e., filings
whose different parts would, if filed
individually, have different Type of
Filing codes.2 Each filing can have only
one Type of Filing code, and so the
treatment of any combined filing will
depend on the particular Type of Filing
code chosen.3

Docketing Procedures

9. The Commission will use the
metadata supplied with the tariff filing
to help speed up its docketing and
notice process. As far as possible, these
data will permit docketing that closely
parallels current practice. However,
some of the docket prefixes previously
used may not be assigned to electronic
tariff filings and these filings will be
assigned only a single docket number
rather than multiple docket numbers as
may have occurred in the past.

10. Procedures for identifying root
and subsequent subdockets 14 will
remain the same for the vast majority of
compliance and other filings. However,
in a few cases, parties will experience
differences, particularly for compliance
filings made in the context of complaint
cases.

11. Subdockets for compliance filings
will be established based on the

11 An example of how eLibrary will display the
metadata for an electronic tariff filing is posted at
http://www.ferc.gov/EventCalendar/Files/
20091119114331-

Example% 20eTariff% 20eLibrary % 20Rendition.rtf.

12 The Commission’s regulations and policies
already prohibit combined filings in some
situations. See 18 CFR 154.203 (2009) (compliance
filings cannot be combined with any other type of
filing); Calpine Eastern Corporation, 97 FERC
{61,078, at 61,382 (2001) (cannot combine filings
made in compliance with a prior Commission order
with new FPA section 205 filings).

13Instead of combining filings, filers can make
separate filings for each type of filing
contemplated—each filing containing the portions
relevant to the specific filing type.

14 The Commission typically assigns a root docket
number to an initial filing and then adds
subdockets to later filings in the same proceeding.
As an illustration, for Docket No. ER12—6789-000,
the root docket number is “ER12-6789” and the
subdocket is “000.” When a subsequent compliance
filing is made, the root docket is retained and the
subdocket will be incremented, usually by 1, so that
the new docket number will be ER12-6789-001.

metadata provided by the pipeline or
utility making the filing. Each pipeline
or utility is required to identify every
filing using a discrete number, “Filing
Identifier” (filing id). When making
filings related to or associated with a
prior filing (such as a compliance
filing), the pipeline or utility must
include the Filing Identifier of the prior
filing that is associated with its current
filing. (The Filing Identifier of the initial
filing will be included as the
“Associated Filing Identifier”
(associated_filing id) in the subsequent
filing). For example, if the pipeline or
utility is making a compliance filing, it
will include as the Associated Filing
Identifier in the compliance filing, the
Filing Identifier it assigned to the initial
tariff filing giving rise to the compliance
filing. That Associated Filing Identifier
will permit the Commission to
determine the relevant root docket
number assigned to the initial tariff
filing, so that a subdocket for the
compliance filing can be assigned.

12. However, in those circumstances
in which the pipeline or utility does not
include (in a subsequent filing) the
Filing Identifier of its initial filing, the
root docket number for the initial
proceeding will not be available.
Accordingly, a new root docket number
will be assigned to the compliance
filing. The practice of assigning a new
root docket parallels the Commission’s
typical practice with respect to
compliance filings in rulemaking
proceedings, in which each pipeline’s or
utility’s individual filing to comply with
the rule typically receives a new root
docket number.

13. However, new root docket
numbers may be assigned in situations
in which subdockets traditionally had
been assigned manually and new
procedures need to be followed in these
circumstances. A common situation in
which this will occur will be during the
implementation phase of electronic
tariff filing. New root docket numbers
will be assigned to compliance filings
when companies have outstanding
compliance obligations at the time they
make their original, baseline tariff
filings. Because the original tariff filing
giving rise to the compliance obligation
will not be part of the pipeline’s or
utility’s electronic database, it will not
have a Filing Identifier and therefore the
pipeline or utility will not be able to
include the Filing Identifier in the
compliance filing, and the compliance
filing will be assigned a new root docket
number.

14. This situation also may occur on
a limited scale on an ongoing basis. For
example, in complaint cases, the filing
initiating the complaint is not filed by

the pipeline or utility, but rather by a
third-party, typically a customer. In the
process of resolving the complaint, the
Commission may require the pipeline or
utility to file a revision to its tariff. In
such a circumstance, the pipeline or
utility will not have an initial filing in
its database with which to associate the
compliance filing. Therefore, as
described above, the compliance filing
made through the electronic tariff filing
portal will receive a new root docket,
rather than a subdocket from the
original complaint case. In other words,
the compliance filing in a complaint
proceeding will parallel the situation in
which the pipeline or utility is
complying with a rulemaking, and the
compliance filing will receive a new
root docket.1®

15. In situations in which new root
dockets are assigned to compliance
filings, the pipeline or utility making
the filing still is required to serve the
compliance filing on all parties in the
original docket.16 For example, in a
complaint case, the pipeline or utility
will need to serve the compliance filing
on all parties in the original complaint
docket giving rise to the compliance
obligation.

16. In order to establish a simple and
uniform method for determining parties
and service lists when a new root docket
is established, the Commission will
follow its existing practice with respect
to the need to intervene. Currently,
parties who have intervened in initial
proceedings do not have to re-intervene
in subdockets.1” However, when the
Commission establishes new root
dockets (such as for compliance with
rulemaking proceedings), intervention is
required to become a party to the new
root docket proceeding and to appear on
the service list for that proceeding.8
The same approach will be taken
whenever a new root docket is assigned
in a compliance proceeding: those
wishing to become parties to a new root
docket will have to intervene in that
docket. A simple-to-apply rule will help

15 The complaint proceeding will determine
whether the pipeline or utility is in violation of its
tariff or whether the tariff is unjust and
unreasonable. The compliance proceeding focuses
on whether the filing by the pipeline or utility
satisfies the Commission’s determination in the
complaint proceeding.

16 If service is made electronically by including a
link to the document in the Commission’s eLibrary
system, parties will be notified of the new root
docket assigned to the compliance filing. 18 CFR
385.2010(f)(3) (2009) (providing for service through
“the transmission of a link to that document in the
Commission’s eLibrary system”).

17 The Commission maintains one service list for
root dockets and all subdockets, not individual
service lists for each subdocket.

1818 CFR 385.214 (requiring intervention to
become a party).
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ensure that the parties to proceedings
are known to each other and to the
Commission and that service of
pleadings and orders is provided to all
parties.

17. Moreover, to permit the easy
identification of related filings for
compliance filings receiving new root
dockets,19 pipelines and utilities are
urged to include as part of their eFiling
description an indication that they are
making a compliance filing and the
docket number to which they are
complying. This filing description will
appear in the Commission’s notice and
will aid in the identification of the
relationship between the compliance
filing and the original proceeding.

The Commission Orders

(A) The procedures described in the
body of this order will apply to tariff
filings that are submitted in electronic
format.

(B) The Secretary shall publish a copy
of this order in the Federal Register.

By the Commission. Commissioner Norris
voting present.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-1538 Filed 1-28—10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
[Docket No. FDA—2010-N-0002]
Implantation or Injectable Dosage

Form New Animal Drugs; Ceftiofur
Crystalline Free Acid

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Pharmacia & Upjohn Co., a Division of
Pfizer, Inc. The supplemental NADA
provides for veterinarian prescription
use of ceftiofur crystalline free acid
injectable suspension for the treatment
of lower respiratory tract infections in
horses.

DATES: This rule is effective January 29,
2010.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary

19 These will be filings without the Filing
Identifier of a related filing.

Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8337, e-
mail: melanie.berson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Pharmacia
& Upjohn Co., a Division of Pfizer, Inc.,
235 East 42d St., New York, NY 10017,
filed a supplement to NADA 141-209
for EXCEDE (ceftiofur crystalline free
acid) Sterile Suspension. The
supplemental NADA provides for
veterinarian prescription use of ceftiofur
crystalline free acid injectable
suspension for the treatment of lower
respiratory tract infections in horses
caused by susceptible strains of
Streptococcus equi ssp. zooepidemicus.
The application is approved as of
December 16, 2009, and the regulations
are amended in 21 CFR 522.313a to
reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii),
summaries of the safety and
effectiveness data and information
submitted to support approval of these
applications may be seen in the Division
of Dockets Management (HFA-305),
Food and Drug Administration, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852, between 9 a.m. and 4 p.m.,
Monday through Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
supplemental approval qualifies for 3
years of marketing exclusivity beginning
on the date of approval.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §522.313a, add paragraph (e)(3)
to read as follows:

§522.313a Ceftiofur crystalline free acid.
* * * * *

(e) * x %

(3) Horses—(i) Amount. Two
intramuscular injections, 4 days apart,
at a dose of 3.0 mg/lb (6.6 mg/kg) body
weight.

(ii) Indications for use. For the
treatment of lower respiratory tract
infections in horses caused by
susceptible strains of Streptococcus equi
ssp. zooepidemicus.

(iii) Limitations. Do not use in horses
intended for human consumption.

Dated: January 22, 2010.

Bernadette Dunham,

Director, Center for Veterinary Medicine.
[FR Doc. 2010-1790 Filed 1-28-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 524
[Docket No. FDA-2010-N-0002]

Ophthalmic and Topical Dosage Form
New Animal Drugs; Miconazole,
Polymixin B, and Prednisolone
Suspension

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Janssen
Pharmaceutica NV. The NADA provides
for use of miconazole nitrate, polymixin
B sulfate, and prednisolone acetate for
the treatment of otitis externa in dogs.
DATES: This rule is effective January 29,
2010.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276-8337, e-
mail: melanie.berson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Janssen
Pharmaceutica NV, Turnhoutseweg 30,
B-2340 Beerse, Belgium, filed NADA
141-298 that provides for veterinary
prescription use of SUROLAN
(miconazole nitrate, polymixin B
sulfate, and prednisolone acetate) Otic
Suspension in dogs for the treatment of
otitis externa associated with
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susceptible strains of yeast (Malassezia
pachydermatis) and bacteria
(Staphylococcus pseudintermedius).
The NADA is approved as of November
23, 2009, and the regulations are
amended in 21 CFR part 524 by adding
new 21 CFR 524.1445 to reflect the
approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

FDA has determined under 21 CFR
25.33 that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval qualifies for 3 years of
marketing exclusivity beginning on the
date of approval.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 524

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 2. Add § 524.1445 to read as follows:

§524.1445 Miconazole, polymixin B, and
prednisolone suspension.

(a) Specifications. Each milliliter of
suspension contains 23 milligrams (mg)
miconazole nitrate, 0.5293 mg
polymixin B sulfate, and 5 mg
prednisolone acetate.

(b) Sponsor. See No. 012578 in
510.600(c) of this chapter.

(c) Conditions of use in dogs—(1)
Amount. Instill five drops in the ear
canal twice daily for 7 consecutive days.

(2) Indications for use. For the
treatment of canine otitis externa
associated with susceptible strains of
yeast (Malassezia pachydermatis) and
bacteria (Staphylococcus
pseudintermedius).

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: January 22, 2010.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2010~1794 Filed 1-28-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-1129]
Drawbridge Operation Regulation;

Inner Harbor Navigational Canal, New
Orleans, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Senator
Ted Hickey (Leon C. Simon) Bascule
Bridge across the Inner Harbor
Navigational Canal, mile 4.6, at New
Orleans, LA. The deviation is necessary
to ensure the safety of pedestrians as
they bike across the bridge for the
Ochsner Ironman 70.3 New Orleans
event. This deviation allows the bridge
to remain closed during the event.
DATES: This deviation is effective from
5 a.m. to 2 p.m. on April 18, 2010.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2009—
1129 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-1129 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or

e-mail Lindsey Middleton, Bridge
Administration Branch; telephone 504—
671-2128, e-mail
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The bridge
owner approved the request for the
closure of the Senator Ted Hickey (Leon
C. Simon) Bascule Bridge on Seabrook
Highway crossing the Inner Harbor
Navigational Canal, mile 4.6, in New
Orleans, LA. In the closed-to-navigation
position, the vertical clearance of the
bridge is 45 feet above mean sea level.
Currently, according to 33 CFR 117.458
(c), The draw of the Leon C. Simon
Blvd. (Seabrook) bridge, mile 4.6, shall
open on signal; except that, from 7 a.m.
to 8:30 a.m. and 5 p.m. to 6:30 p.m.
Monday through Friday, the draw need
not be opened. This deviation allows
the draw span of the bridge to remain
closed to navigation between 5 a.m. and
2 p.m. on April 18, 2010 while the
Ironman contenders travel across the
bridge as part of the 56 mile bike course.
Navigation on the waterway consists
mainly of tugs with tows. As a result of
coordination between the Coast Guard
and the waterway users, it has been
determined that this closure will not
have a significant effect on these
vessels. The Coast Guard will inform
users through the Local and Broadcast
Notice to Mariners of the closure period.
There are alternate routes available to
vessel traffic. Vessels that can pass
under the bridge in the closed-to-
navigation position can do so at any
time. The bridge will not be able to open
for emergencies.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: January 19, 2010.
David M. Frank,
Bridge Administrator.
[FR Doc. 2010-1801 Filed 1-28-10; 8:45 am]
BILLING CODE 9110-04-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020

[Docket Nos. MC2010-13 and CP2010-12;
Order No. 365]

New Postal Product

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.




4694 Federal Register/Vol.

75, No. 19/Friday, January 29, 2010/Rules and Regulations

SUMMARY: The Commission is adding
Inbound International Expedited
International Services 3 to the
Competitive Product List. This action is
consistent with changes in a recent law
governing postal operations.
Republication of the lists of market
dominant and competitive products is
also consistent with new requirements
in the law.

DATES: Effective January 29, 2010 and is
applicable beginning December 22,
2009.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6820 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Hegu]atory
History, 74 FR 65170 (December 9,
2009).

I. Introduction

II. Background

III. Comments

IV. Commission Analysis

V. Ordering Paragraphs

I. Introduction

The Postal Service seeks to add a new
product identified as Inbound
International Expedited Services 1 to
the Competitive Product List. For the
reasons discussed below, the
Commission approves the Request, but
designates the new product as Inbound
International Expedited Services 3.

II. Background

On November 20, 2009, the Postal
Service filed a request pursuant to 39
U.S.C. 3642 and 39 CFR 3020.30 et seq.
to add Inbound International Expedited
Services 1 to the Competitive Product
List.? The Postal Service asserts that
Inbound International Expedited
Services 1 is a competitive product
within the meaning of 39 U.S.C.
3632(b)(3).

The Postal Service states that prices
and classifications underlying these
rates are supported by Governors’
Decision No. 08-5.2 Id. at 1-2. This
Request has been assigned Docket No.
MC2010-13.

The Postal Service states that
Governors’ Decision No. 08-5
establishes the prices for Inbound
International Expedited Services 1 and
the changes in classification “not of

1Request to Add Inbound International Expedited
Services 1 to the Competitive Product List, and
Notice of United States Postal Service of Filing
China Post Group-United States Postal Service
Contractual Bilateral Agreement (Under Seal),
November 20, 2009 (Request).

2Governors’ Decision No. 08-5, April 1, 2008,
established prices for the inbound services offered
under Express Mail International bilateral/
multilateral agreements.

general applicability” necessary to
implement those prices. Id. at 1.

The Postal Service
contemporaneously filed notice,
pursuant to 39 U.S.C. 3632(b)(3) and 39
CFR 3015.5, that it has entered into a
contractual bilateral agreement
(Agreement) governing bilateral rates for
Express Mail Service (EMS) with China
Post Group, the public postal operator
in the People’s Republic of China. The
Postal Service states that the supporting
financial materials included in this
filing indicate that the inbound EMS
rates comply with the requirements of
39 U.S.C. 3633(a). Id. at 2. The rates as
established in the bilateral agreement
are assigned Docket No. CP2010-12.

In support of its Request, the Postal
Service filed the following materials: (1)
An application for non-public treatment
of pricing and supporting documents
filed under seal;3 (2) a redacted version
of Governors’ Decision No. 08-5
establishing prices and classifications
for services offered under EMS bilateral/
multilateral agreements; Mail
Classification Schedule (MCS) language
applicable to Inbound EMS bilateral/
multilateral agreements; formulas for
inbound prices under EMS bilateral/
multilateral agreements; and an analysis
of the formulas, certification of the
Governors’ vote, and certification of
compliance with 39 U.S.C. 3633(3)(a);*
(3) a redacted version of the China Post
Group bilateral agreement;? (4)
certification of prices for the bilateral
agreement;® and (5) a Statement of
Supporting Justification as required by
39 CFR 3020.32.7

On June 1, 2008, the Postal Service
filed notice of Governors’ Decision No.
08-5 in Docket Nos. CP2008-6 and
CP2008-7.8 These dockets gave notice
of a competitive negotiated service
agreement with China Post Group
covering EMS prices.? In Order No. 84,
the Commission added the China Post
Agreement as a product not of general
applicability to the competitive product
list as Inbound International Expedited
Services 1.10 The Postal Service states

3 Attachment 1 to the Request.

4 Attachment 2 to the Request.

5 Attachment 3 to the Request.

6 Attachment 4 to the Request.

7 Attachment 5 to the Request.

8 See Docket Nos. CP2008—6 and CP2008-7,
Notice and Order Concerning Prices Under Express
Mail International Bilateral/Multilateral
Agreements, June 3, 2008. The Commission
consolidated Docket No. CP2008-6 with Docket No.
CP2008-7 in this Order.

9 See Docket No. CP2008-7, Notice of United
States Postal Service of Filing an Agreement for
Inbound Express Mail International (EMS) Prices,
May 20, 2008.

10Docket No. CP2008-7, Order Concerning the
China Post Group Inbound EMS Agreement, June
27, 2008 (Order No. 84).

the agreement became effective on July
15, 2008, and continued in effect until
July 14, 2009. Request at 3. The Postal
Service entered into a new agreement
with the China Post Group on November
16, 2009. The Postal Service now
requests to restore the Inbound
International Expedited Services 1
product to the Competitive Product List.
Id.

The bilateral agreement establishes
alternative, negotiated rates to China
Post Group for inbound EMS, instead of
the EMS 2 product rates that would
otherwise be applicable.1* The Postal
Service notes that the inbound portion
of the bilateral agreement fits within the
MGCS language included as Attachment
A to Governors’ Decision No. 08-5. The
agreement becomes effective upon
completion of all necessary regulatory
reviews, but in no case earlier than
January 1, 2010. The agreement
continues in effect until terminated,
which may occur upon 30 days’ notice
by either party. The negotiated prices
are subject to change based upon
contingencies included in the
agreement. Id. at 4. If rates change, the
Postal Service will offer China Post
Group EMS rates reflecting an adjusted
rate. Id.

The Postal Service states that the new
agreement is functionally equivalent to
the prior contract reviewed by the
Commission except for different rates
that may be applicable to certain flows
in the new agreement. Id. at 5. It notes
the instant agreement exhibits the same
cost and market characteristics as the
previous agreement. The Postal Service
describes minor changes in the instant
agreement which include changes in
standard clauses due to the
Commission’s confidentiality rules and
other internal issues. Id.

In the Statement of Supporting
Justification, Kang Zhang, General
Manager, Business Development, Asia/
Pacific, Global Business Development,
asserts that “[t]he addition of [the
Bilateral] Agreement as a competitive
product will enable the Commission to
verify that each contract covers its
attributable costs and enables
competitive products, as a whole, to
make a positive contribution to coverage
of institutional costs.” He further states
that as a result, “no issue of
subsidization of competitive products
by market dominant products arises.”
Id., Attachment 5.

11 The Postal Service states that in the absence of
this negotiated agreement, EMS rates for calendar
year 2010 as reviewed by the Commission in Docket
No. CP2009-57 would apply. Id. at 4. See Docket
No. CP2009-57, Order Concerning Filing of
Changes in Rates for Inbound International
Expedited Services 2, August 19, 2009.
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Joseph Moeller, Manager, Regulatory
Reporting and Cost Analysis, Finance
Department, certifies that the contract
complies with 39 U.S.C. 3633(a). Id.,
Attachment 4. He asserts that the prices
for the China Post Group bilateral
agreement “should cover its attributable
costs and preclude the subsidization of
competitive products by market
dominant products.” Id.

The Postal Service filed much of the
supporting materials, including the
specific bilateral agreement, under seal.
Request at 5. In its Request, the Postal
Service maintains that certain portions
of the contract, the rates, descriptions of
the rates, and related financial
information should remain under seal.
Id., Attachment 1.

In Order No. 347, the Commission
gave notice of the two dockets,
appointed a public representative, and
provided the public with an opportunity
to comment.12

III. Comments

Comments were filed by the Public
Representative.13 No other interested
person submitted comments. The Public
Representative states that the prices and
classifications underlying the rates in
the bilateral agreement are supported by
Governor’s Decision No. 08-5, which
was originally filed in Docket Nos.
CP2008-6 and CP2008-7. Id. at 2. He
finds that the agreement appears to be
in compliance with 39 CFR 3015.5,
3020.30 and 39 U.S.C. 3632, 3633(a) and
3642. Id.

He states that the Postal Service has
provided adequate justification for
maintaining confidentiality in this case.
Id. at 2—-3. The Public Representative
further states that based on review of the
supporting data, the agreement satisfies
the requirements of 39 U.S.C. 3633(a).
Id. at 2.

The Public Representative concludes
that the bilateral agreement comports
with the provisions of title 39 and offers
negotiated pricing, dispatch methods,
and other negotiated provisions
favorable both to the Postal Service and
general public. Id. at 3.

IV. Commission Analysis

The Commission has reviewed the
agreement, the financial analysis
provided under seal that accompanies

12PRC Order No. 347, Notice and Order
Concerning Adding Inbound International
Expedited Services 1 to the Competitive Product
List and China Post Group Bilateral Agreement,
November 25, 2009 (Order No. 347).

13 See Public Representatives Comments in
Response to United States Postal Service Request to
Add Inbound International Expedited Services 1 to
the Competitive Product List and China Post
Bilateral Agreement, December 10, 2009 (Public
Representative Comments).

it, and the comments filed by the Public
Representative.

Statutory requirements. The
Commission’s statutory responsibilities
in this instance entail assigning the
Agreement to either the Market
Dominant Product List or to the
Competitive Product List. 39 U.S.C.
3642. As part of this responsibility, the
Commission also reviews the proposal
for compliance with the Postal
Accountability and Enhancement Act
(PAEA) requirements. This includes, for
proposed competitive products, a
review of the provisions applicable to
rates for competitive products. 39 U.S.C.
3633.

Product list assignment. In
determining whether to assign the
Agreement to the Market Dominant
Product List or the Competitive Product
List, the Commission must consider
whether “the Postal Service exercises
sufficient market power that it can
effectively set the price of such product
substantially above costs, raise prices
significantly, decrease quality, or
decrease output, without risk of losing
a significant level of business to other
firms offering similar products.” 39
U.S.C. 3642(b)(1). If so, the product will
be categorized as market dominant. The
competitive category of products shall
consist of all other products.

The Commission is further required to
consider the availability and nature of
enterprises in the private sector engaged
in the delivery of the product, the views
of those who use the product, and the
likely impact on small business
concerns. 39 U.S.C. 3642(b)(3).

The Postal Service asserts that its
bargaining position is constrained by
the existence of other shippers who can
provide similar services, thus
precluding it from taking unilateral
action to increase prices without the
risk of losing volume to private
companies. Request, Attachment 5,
para. (d). It also contends that it may not
decrease quality or output without
risking the loss of business to large
competitors that offer similar expedited
delivery services. Id. The Postal Service
states that the bilateral agreement prices
provide sufficient incentive for China
Post Group and its customers to tender
EMS volume to the Postal Service rather
than a competitor. The Postal Service
further states that raising its prices
could risk losing its China Post Group
volume to a private competitor in the
international shipping industry. Id.

The Postal Service relates that the
instant bilateral agreement’s terms relate
to the exchange between the Postal
Service and China Post Group for
Inbound EMS at negotiated prices
which has been classified as

competitive because of its exclusion
from the letter monopoly and the level
of competition in the relevant market.
Id. It contends that even if the EMS
tendered under the bilateral agreement
might contain “letters” as defined in
postal regulations, the EMS items at
issue in the agreement fall outside the
Private Express Statutes because all
prices paid by China Post Group exceed
six times the rate for the first ounce of

a First-Class Mail letter. Id., para. (e).
Additionally, the Postal Service
contends that many inbound EMS items
may be expected to weigh more than
12.5 ounces. Id.

Finally, the Postal Service states that
private consolidators, freight
forwarders, and integrators offer
international shipping services using
EMS. It notes that delivery of EMS in
the domestic service area of the United
States requires a substantial
infrastructure to support a national
network and as a result large carriers
serve this market. Id., para. (f). The
Postal Service mentions that it has no
specific data on China Post Group’s or
its customers’ view on the regulatory
classification of this agreement. Id.,
para. (g). However, it contends that
presumably China Post Group and its
end users find this type of product
satisfactory since they have a choice of
competitors providing similar services.
Id. Finally, the Postal Service states that
the market for expedited delivery
services is highly competitive, and the
bilateral agreement should not have a
significant impact on small businesses.
Accordingly, the Postal Service states
that it is unaware of any small business
concerns that could offer comparable
service for this customer. Id., para. (h).
It contends that the bilateral agreement
gives China Post Group’s small business
customers another option for shipping
articles to the United States resulting in
a positive impact on small business. Id.

No commenter opposes the proposed
classification of the Agreement as
competitive. Having considered the
statutory requirements and the support
offered by the Postal Service, the
Commission finds that the Agreement is
appropriately classified as a competitive
product and should be added to the
Competitive Product List.

Cost considerations. The Postal
Service presents a financial analysis
showing that the Agreement covers its
attributable costs, does not result in
subsidization of competitive products
by market dominant products, and
increases contribution from competitive
products.

Based on the data submitted, the
Commission finds that the new product,
which, as noted below, is designated as
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International Expedited Services 3,
should cover its attributable costs (39
U.S.C. 3633(a)(2)), should not lead to
the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of proposed International
Expedited Services 3 indicates that it
comports with the provisions applicable
to rates for competitive products.

Other considerations. Inbound
International Expedited Services 1 was
added to the Competitive Product List
in Docket No. CP2008-7. See Order No.
84, supra. That agreement terminated on
July 15, 2009. Request at 3. The Postal
Service seeks to restore the Inbound
International Expedited Services 1
product on the Competitive Product
List. Id. Given that the prior Inbound
International Expedited Services 1
product agreement has ended and the
Postal Service has negotiated a
comparable new agreement with a
different term and rates, the
Commission will designate the
Agreement as Inbound International
Expedited Services 3. The Commission
has followed this practice with other
products which exhibited sufficient
variation from the original agreement to
warrant classification as a new
product.14

The China Post Group agreement
indicates that it becomes effective upon
receipt of all necessary regulatory
approvals. Request at 4. The Postal
Service shall notify the Commission of
the effective dates of the China Post
Group agreement. The agreement states
it is to remain in effect until terminated.
The Postal Service shall inform the
Commission of the termination date.

Conclusion. The Commission
approves International Expedited
Services 3 as a new product. The
revision to the Competitive Product List
is shown below the signature of this
order and is effective upon issuance of
this order.

V. Ordering Paragraphs

It is ordered:

1. International Expedited Services 3
(MC2010-13 and CP2010-12) is added
to the Competitive Product List as a new
product under Express Mail Inbound
International Expedited Services, as
discussed in this order.

2. The Postal Service shall notify the
Commission upon termination of the
agreement as discussed in this order.

14 See Docket No. CP2009-50, Order Granting
Clarification and Adding Global Expedited Package
Services 2 to the Competitive Product List, August
28, 2009.

3. The Secretary shall arrange for the
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

By the Commission.
Shoshana M. Grove,
Secretary.

m For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: Authority: 39 U.S.C. 503; 3622;
3631; 3642; 3682.

m 2. Revise Appendix A to Subpart A of
Part 3020-Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—Mail Classification Schedule

Part A—Market Dominant Products
1000 Market Dominant Product List
First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International
Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Par-
cels
Carrier Route
Letters
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU
rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail
Special Services
Ancillary Services
International Ancillary Services
Address List Services
Caller Service

Change-of-Address Credit Card Au-

thentication
Confirm
International Reply Coupon Service
International Business Reply Mail
Service

Money Orders
Post Office Box Service
Negotiated Service Agreements

HSBC North America Holdings Inc. Ne-
gotiated Service Agreement
Bookspan Negotiated Service Agree-
ment
Bank of America Corporation Nego-
tiated Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal
Service Contractual Bilateral
Agreement for Inbound Market
Dominant Services
Market Dominant Product Descriptions
First-Class Mail
[Reserved for Class Description]
Single-Piece Letters/Postcards
[Reserved for Product Description]
Bulk Letters/Postcards
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Parcels
[Reserved for Product Description]
Outbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Inbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Standard Mail (Regular and Nonprofit)
[Reserved for Class Description]
High Density and Saturation Letters
[Reserved for Product Description]
High Density and Saturation Flats/Par-
cels
[Reserved for Product Description]
Carrier Route
[Reserved for Product Description]
Letters
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Not Flat-Machinables (NFMs)/Parcels
[Reserved for Product Description]
Periodicals
[Reserved for Class Description]
Within County Periodicals
[Reserved for Product Description]
Outside County Periodicals
[Reserved for Product Description]
Package Services
[Reserved for Class Description]
Single-Piece Parcel Post
[Reserved for Product Description]
Inbound Surface Parcel Post (at UPU
rates)
[Reserved for Product Description]
Bound Printed Matter Flats
[Reserved for Product Description]
Bound Printed Matter Parcels
[Reserved for Product Description]
Media Mail/Library Mail
[Reserved for Product Description]
Special Services
[Reserved for Class Description]
Ancillary Services
[Reserved for Product Description]
Address Correction Service
[Reserved for Product Description]
Applications and Mailing Permits
[Reserved for Product Description]
Business Reply Mail
[Reserved for Product Description]
Bulk Parcel Return Service
[Reserved for Product Description]
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Certified Mail

[Reserved for Product Description]

Certificate of Mailing

[Reserved for Product Description]

Collect on Delivery

[Reserved for Product Description]

Delivery Confirmation

[Reserved for Product Description]

Insurance

[Reserved for Product Description]

Merchandise Return Service

[Reserved for Product Description]

Parcel Airlift (PAL)

[Reserved for Product Description]

Registered Mail

[Reserved for Product Description]

Return Receipt

[Reserved for Product Description]

Return Receipt for Merchandise

[Reserved for Product Description]

Restricted Delivery

[Reserved for Product Description]

Shipper-Paid Forward

[Reserved for Product Description]

Signature Confirmation

[Reserved for Product Description]

Special Handling

[Reserved for Product Description]

Stamped Envelopes

[Reserved for Product Description]

Stamped Cards

[Reserved for Product Description]

Premium Stamped Stationery

[Reserved for Product Description]

Premium Stamped Cards

[Reserved for Product Description]

International Ancillary Services

[Reserved for Product Description]

International Certificate of Mailing

[Reserved for Product Description]

International Registered Mail

[Reserved for Product Description]

International Return Receipt

[Reserved for Product Description]

International Restricted Delivery

[Reserved for Product Description]

Address List Services

[Reserved for Product Description]

Caller Service

[Reserved for Product Description]

Change-of-Address Credit Card Au-
thentication

[Reserved for Product Description]

Confirm

[Reserved for Product Description]

International Reply Coupon Service

[Reserved for Product Description]

International Business Reply Mail
Service

[Reserved for Product Description]

Money Orders

[Reserved for Product Description]

Post Office Box Service

[Reserved for Product Description]

Negotiated Service Agreements
[Reserved for Class Description]

HSBC North America Holdings Inc. Ne-
gotiated Service Agreement

[Reserved for Product Description]

Bookspan Negotiated Service Agree-
ment

[Reserved for Product Description]

Bank of America Corporation Nego-
tiated Service Agreement

The Bradford Group Negotiated Service
Agreement

Part B—Competitive Products
2000 Competitive Product List
Express Mail

Express Mail

Outbound  International Expedited
Services

Inbound International Expedited Serv-
ices

Inbound International Expedited
Services 1 (CP2008-7)

Inbound International Expedited
Services 2 (MC2009-10 and
CP2009-12)

Inbound International Expedited
Services 3 (MC2010-13 and
CP2010-12)

Priority Mail
Priority Mail
Outbound Priority Mail International
Inbound Air Parcel Post (at non-UPU
rates)

Royal Mail Group Inbound Air
Parcel Post Agreement

Inbound Air Parcel Post (at UPU rates)

Parcel Select

Parcel Return Service

International
International Priority Airlift (IPA)
International Surface Airlift (ISAL)
International Direct Sacks—M—Bags
Global Customized Shipping Services
Inbound Surface Parcel Post (at non-

UPU rates)
Canada Post—United States Postal
Service Contractual Bilateral

Agreement for Inbound Competi-
tive Services (MC2009-8 and
CP2009-9)
International Money Transfer Service
International Ancillary Services
Special Services
Premium Forwarding Service
Negotiated Service Agreements
Domestic

Express Mail Contract 1 (MC2008-
5)

Express Mail Contract 2 (MC2009-
3 and CP2009-4)

Express Mail Contract 3 (MC2009-
15 and CP2009-21)

Express Mail Contract 4 (MC2009-
34 and CP2009-45)

Express Mail Contract 5 (MC2010-
5 and CP2010-5)

Express Mail Contract 6 (MC2010-
6 and CP2010-6)

Express Mail Contract 7 (MC2010-
7 and CP2010-7)

Express Mail & Priority Mail Con-
tract 1 (MC2009-6 and CP2009-
7)

Express Mail & Priority Mail Con-
tract 2 (MC2009-12 and
CP2009-14)

Express Mail & Priority Mail Con-
tract 3 (MC2009-13 and
CP2009-17)

Express Mail & Priority Mail Con-
tract 4 (MC2009-17 and
CP2009-24)

Express Mail & Priority Mail Con-
tract 5 (MC2009-18 and
CP2009-25)

Express Mail & Priority Mail Con-
tract 6 (MC2009-31 and
CP2009-42)

Express Mail & Priority Mail Con-
tract 7 (MC2009-32 and
CP2009-43)

Express Mail & Priority Mail Con-
tract 8 (MC2009-33 and
CP2009-44)

Parcel Select & Parcel Return Serv-
ice Contract 1 (MC2009-11 and
CP2009-13)

Parcel Select & Parcel Return Serv-
ice Contract 2 (MC2009—40 and
CP2009-61)

Parcel Return Service Contract 1
(MC2009-1 and CP2009-2)

Priority Mail Contract 1 (MC2008-
8 and CP2008-26)

Priority Mail Contract 2 (MC2009-
2 and CP2009-3)

Priority Mail Contract 3 (MC2009-
4 and CP2009-5)

Priority Mail Contract 4 (MC2009—
5 and CP2009-6)

Priority Mail Contract 5 (MC2009—
21 and CP2009-26)

Priority Mail Contract 6 (MC2009-
25 and CP2009-30)

Priority Mail Contract 7 (MC2009-
25 and CP2009-31)

Priority Mail Contract 8 (MC2009-
25 and CP2009-32)

Priority Mail Contract 9 (MC2009-
25 and CP2009-33)

Priority =~ Mail  Contract 10
(MC2009-25 and CP2009-34)

Priority =~ Mail = Contract 11
(MC2009-27 and CP2009-37)

Priority =~ Mail Contract 12
(MC2009-28 and CP2009-38)

Priority Mail Contract 13
(MC2009-29 and CP2009-39)

Priority Mail Contract 14
(MC2009-30 and CP2009-40)

Priority Mail Contract 15
(MC2009-35 and CP2009-54)

Priority ~ Mail  Contract 16
(MC2009-36 and CP2009-55)

Priority =~ Mail = Contract 17
(MC2009-37 and CP2009-56)

Priority =~ Mail Contract 18
(MC2009—-42 and CP2009-63)

Priority Mail Contract 19
(MC2010-1 and CP2010-1)

Priority Mail Contract 20
(MC2010-2 and CP2010-2)

Priority Mail Contract 21
(MC2010-3 and CP2010-3)

Priority ~ Mail = Contract 22
(MC2010—4 and CP2010-4)

Priority =~ Mail = Contract 23
(MC2010-9 and CP2010-9)

Outbound International
Direct Entry Parcels Contracts
Direct Entry Parcels 1
(MC2009-26 and CP2009—
36)

Global Direct Contracts (MC2009—
9, CP2009-10, and CP2009-11)
Global Expedited Package Services

(GEPS) Contracts
GEPS 1 (CP2008-5, CP2008—
11, CP2008-12, CP2008-13,

CP2008-18, CP2008-19,
GP2008-20, CP2008-21,
CP2008-22, CP2008-23, and
CP2008-24)
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Global Expedited Package
Services 2 (CP2009-50)
Global Plus Contracts

Global Plus 1 (CP2008-8,
CP2008-46 and CP2009-47)
Global Plus 2 (MC2008-7,

CP2008-48 and CP2008-49)
Inbound International
Inbound Direct Entry Contracts
with Foreign Postal Administra-
tions
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations (MC2008-6,
CP2008-14 and MC2008-15)
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations 1 (MC2008—
6 and CP2009-62)
International Business Reply Serv-
ice Competitive Contract 1
(MC2009-14 and CP2009-20)
Competitive Product Descriptions
Express Mail
[Reserved for Group Description]
Express Mail
[Reserved for Product Description]
Outbound International Expedited
Services
[Reserved for Product Description]
Inbound International Expedited
Services
[Reserved for Product Description]
Priority
[Reserved for Product Description]
Priority Mail
[Reserved for Product Description]
Outbound Priority Mail Inter-
national
[Reserved for Product Description]
Inbound Air Parcel Post
[Reserved for Product Description]
Parcel Select
[Reserved for Group Description]
Parcel Return Service
[Reserved for Group Description]
International
[Reserved for Group Description]
International Priority Airlift (IPA)
[Reserved for Product Description]
International Surface Airlift (ISAL)
[Reserved for Product Description]
International Direct Sacks—M-—
Bags
[Reserved for Product Description]
Global Customized Shipping Serv-
ices
[Reserved for Product Description]
International Money Transfer Serv-
ice
[Reserved for Product Description]
Inbound Surface Parcel Post (at
non-UPU rates)
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Gertificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
International Insurance
[Reserved for Product Description]

Negotiated Service Agreements
[Reserved for Group Description]
Domestic
[Reserved for Product Description]
Outbound International
[Reserved for Group Description]
Part C—Glossary of Terms and Condi-
tions [Reserved]
Part D—Country Price Lists for Inter-
national Mail [Reserved]

[FR Doc. 2010-1804 Filed 1-28-10; 8:45 am]
BILLING CODE 7710-FW-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2009-0198; FRL-9102-7]
Approval and Promulgation of Air
Quality Implementation Plans;

Montana; Revisions to the
Administrative Rules of Montana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving State Implementation
Plan (SIP) revisions submitted by the
State of Montana on January 16, 2009
and May 4, 2009. The revisions are to
the Administrative Rules of Montana.
Revisions include minor editorial and
grammatical changes, updates to the
citations and references to federal laws
and regulations, and a clarification of
agricultural activities exempt from
control of emissions of airborne
particulate matter. This action is being
taken under section 110 of the Clean Air
Act.

DATES: This rule is effective on March
30, 2010 without further notice, unless
EPA receives adverse comment by
March 1, 2010. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2009-0198, by one of the
following methods:

e http://www.regulations.gov. Follow
the online instructions for submitting
comments.

o E-mail: dolan.kathy@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Director, Air Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129.

e Hand Delivery: Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129. Such deliveries
are only accepted Monday through
Friday, 8 a.m. to 4:30 p.m., excluding
Federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—OAR-2009—
0198. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
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Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202—1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kathy Dolan, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129. 303-312-6142,
dolan.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. General Information

II. Summary of SIP Revisions

III. EPA’s Review of the State of Montana’s
January 16, 2009 and May 4, 2009
Submittals

IV. Final Action

V. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words State or Montana
mean the State of Montana, unless the
context indicates otherwise.

I. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).
Follow directions—The agency may

ask you to respond to specific questions

or organize comments by referencing a

Code of Federal Regulations (CFR) part

or section number.

Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

Describe any assumptions and
provide any technical information and/
or data that you used.

If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

Provide specific examples to illustrate
your concerns, and suggest alternatives.

Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

Make sure to submit your comments
by the comment period deadline
identified.

II. Summary of SIP Revisions

A. On January 16, 2009 the State of
Montana submitted formal revisions to
its State Implementation Plan (SIP)
(hereafter, the “2008 SIP revisions”). The
2008 SIP revisions contain amendments
to the following sections of the
Administrative Rules of Montana
(ARM): 17.8.102, 17.8.301, 17.8.901, and
17.8.1007.

B. On May 4, 2009 the State of
Montana submitted formal revisions to
its State Implementation Plan (SIP)
(hereafter, the “2009 SIP revisions”). The
2009 SIP revisions contain amendments
to the following sections of the ARM:
17.8.308 and 17.8.744.

III. EPA’s Review of the State of
Montana’s January 16, 2009 and May 4,
2009 Submittals

A. 2008 SIP Revisions

The 2008 SIP revisions are strictly
administrative; they make minor
editorial and grammatical changes, and
update the citations and references to
Federal laws and regulations. All of the
revisions are approvable. Therefore, in
this action we are approving ARM
sections 17.8.102, 17.8.301, 17.8.901,
and 17.8.1007.

B. 2009 SIP Revisions

Revision to ARM section 17.8.308
clarifies the agricultural sources of
airborne particulate matter which are
exempt from control measure

provisions. The purpose of the revision
is to align the ARM with language of the
legislation upon which the regulation is
based. The ARM as revised meets the
requirement of the CAA section 110(1)
and does not interfere with any
applicable requirements concerning
attainment. The revision adds definition
to and as a result reduces the number of
sources of airborne particulate matter
which are exempt from emissions
controls under provisions of the ARM.
This provision is approvable.

The revision to ARM section 17.8.744
references the State’s air quality
permitting program. The State has
several provisions pending relative to
the State’s air quality permitting
program and these will be processed as
one action at a later date.

IV. Final Action

The EPA is approving the 2008
revisions to ARM sections 17.8.102,
17.8.301, 17.8.901, and 17.8.1007 that
the State submitted on January 16, 2009.
The Montana Board of Environmental
Review adopted these revisions on
October 3, 2008 and they became
effective on October 24, 2008.

The EPA is approving the 2009
revision to ARM section 17.8.308. The
EPA is not taking action on the 2009
revision to ARM sections 17.8.744 and
will take action at a later date. The
Montana Board of Environmental
Review adopted these revisions on
January 23, 2009 and they became
effective on February 13, 2009.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments; we are merely approving
administrative and other minor changes
to Montana’s air rules. However, in the
“Proposed Rules” section of today’s
Federal Register publication, EPA is
publishing a separate document that
will serve as the proposal to approve the
SIP revisions if adverse comments are
filed. This rule will be effective March
30, 2010 without further notice unless
the Agency receives adverse comments
by March 1, 2010. If the EPA receives
adverse comments, EPA will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. EPA will
address all public comments in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
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remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it approves a State rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve State choices,

provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 30, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: January 5, 2010.

Carol Rushin,
Acting Regional Administrator, Region 8.

m 40 CFR part 52 is amended to read as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart BB—Montana

m 2. Section 52.1370 is amended by
adding paragraph (c)(68) to read as
follows:

§52.1370 Identification of plan.
* * * * *
(c) * x %

(68) Revisions to the State
Implementation Plan which were
submitted by the State of Montana on
January 16, 2009 and May 4, 2009. The
revisions are to the Administrative
Rules of Montana; they make minor
editorial and grammatical changes,
update the citations and references to
Federal laws and regulations, and make
other minor changes to conform to
federal regulations.

(i) Incorporation by reference.

(A) Administrative Rules of Montana
(ARM) sections 17.8.102 Incorporation
by Reference—Publication Dates,
17.8.301 Definitions, 17.8.901
Definitions, and 17.8.1007 Baseline for
Determining Credit for Emissions and
Air Quality Offsets, effective October 24,
2008.

(B) Administrative Rules of Montana
(ARM) section 17.8.308 Particulate
Matter, Airborne, effective February 13,
2009.

[FR Doc. 2010-1748 Filed 1-28-10; 8:45 am]
BILLING CODE 6560-50-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 10-18; FCC 10-4]
In the Matter of Procedural

Amendments to Commission Part 1
Competitive Bidding Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission makes two
procedural amendments to its
competitive bidding rules. The
Commission amends the rule specifying
how to report potential violations of the
prohibition on certain communications
in order to reduce the risk that bidding-
related information might be
disseminated to auction applicants. The
Commission also amends the rules
specifying how quickly applicants must
modify pending auction applications in
order to enhance the usefulness of
application information during the
auction process and enable the
Commission to respond promptly to
changing circumstances if necessary.

DATES: Effective March 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Wireless Telecommunications Bureau,

Auctions and Spectrum Access Division:

Sayuri Rajapakse at (202) 418-0660.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Part 1
Procedural Amendments Order adopted
January 6, 2010, and released on January
7, 2010. The complete text of the Part
1—Procedural Amendments Order is
available for public inspection and
copying from 8 a.m. to 4:30 p.m. ET
Monday through Thursday or from 8
a.m. to 11:30 a.m. ET on Fridays in the
FCC Reference Information Center, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The Part 1—
Procedural Amendments Order may be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc. (BCPI), 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone 202-488-5300, fax
202—-488-5563, or you may contact BCPI
at its Web site: http://
www.BCPIWEB.com. When ordering
documents from BCPI, please provide
the appropriate FCC document number,
for example, FCC 10—4. The Part 1—
Procedural Amendments Order is also
available on the Internet at the
Commission’s Web site:
http://wireless.fcc.gov/auctions, or by
using the search function for WT Docket
No. 10-18 on the ECFS Web page at
http://www.fcc.gov/cgb/ecfs/.

Introduction

1. The Commission makes two
procedural amendments to its
competitive bidding rules. First, the
Commission amends the rule specifying
how to report potential violations of 47
CFR 1.2105(c), which prohibits certain
communications between auction
applicants. The Commission provides
that such reports shall be made as
directed by public notice or, absent such
direction, solely to the Auctions and
Spectrum Access Division (Division) of
the Wireless Telecommunications
Bureau (Bureau) by the most
expeditious means available. Currently,
such reports are made both to the
Division and to the Office of the
Secretary of the Commission. This
revised procedure will reduce the risk
that bidding-related information might
be disseminated to auction applicants,
which would be contrary to the purpose
of 47 CFR 1.2105(c). The Commission
also amends the heading of 47 CFR
1.2105(c).

2. Second, the Commission amends
the rules specifying how quickly
applicants must modify pending auction
applications. The Commission provides
that such modifications shall be made
within five business days after the
reportable event occurs, or no more than
five business days after the applicant
becomes aware of the need to make an
amendment or modification, whichever
is later. This revision will enhance the
usefulness of application information
during the auction process and enable
the Commission to respond promptly to
changing circumstances if necessary.

Reporting Potential Violations of
Section 1.2105(c)

3. Subject to specific exceptions, 47
CFR 1.2105(c) of the Commission’s rules
prohibits applicants from cooperating or
collaborating with respect to, discussing
with certain other applicants, or
disclosing to such other applicants, the
substance of any applicant’s bids or
bidding strategies, or discussing or
negotiating settlement agreements. The
rule’s prohibitions begin at the deadline
for filing short-form applications to
participate in an auction and end at the
post-auction down payment deadline.
Applicants making or receiving
prohibited communications must report
such communications in writing to the
Commission immediately. The current
rule provides that such reports be filed
with the Office of the Secretary, and that
a copy be sent to the Chief of the
Auctions and Spectrum Access
Division, Wireless Telecommunications
Bureau.

4. The creation and filing of the
required reports unavoidably creates a
risk that information that the rule is
intended to restrict may be
disseminated inadvertently. The reports
required under the rule themselves may
constitute or contain information that
applicants are otherwise barred from
sharing. The Bureau has attempted to
address this concern by advising
applicants to request confidential
treatment when filing reports. The
Commission concludes that it can
further minimize the risk of inadvertent
dissemination by requiring parties to
file only a single report and to file that
report with Commission personnel
expressly charged with administering
the Commission’s auctions.
Accordingly, the Commission amends
47 CFR 1.2105(c)(6) of its rules to
provide that reports required by that
section shall be filed as directed in the
public notices that describe the
procedures for the bidding that was the
subject of the reported communication.
If no public notice provides direction,
such reports shall be filed with the
Chief of the Auctions and Spectrum
Access Division, Wireless
Telecommunications Bureau, by the
most expeditious means available. The
Commission delegates to the Bureau the
authority to specify how such reports
shall be made.

5. The current heading of 47 CFR
1.2105(c) of the Commission’s rules is
Prohibition of collusion. Given that
collusion is a term used in many
contexts, legal and economic, the
Commission recognizes that using it to
describe the prohibitions of this section
may cause confusion. Accordingly, the
Commission amends the heading of 47
CFR 1.2105(c) to read Prohibition of
certain communications. This
amendment makes no change to the
substance of the rule, or to its
interpretation or application.

Modifying Applications To Participate
in Commission Auctions

6. 47 CFR 1.65(a) of the rules
currently obligates an applicant to
maintain the accuracy and completeness
of information furnished in any
application pending before the
Commission and to notify the
Commission as promptly as possible
and in any event within 30 days of any
substantial change that may be of
decisional significance to that
application. Failure to comply exposes
an applicant to dismissal of its
application and, potentially,
enforcement action. 47 CFR 1.2105(b)
contains additional rules specifically
addressing the modification and
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dismissal of short-form applications in
competitive bidding proceedings.

7. The Commission finds that, in the
context of competitive bidding for
Commission construction permits and
licenses, it is appropriate and
reasonable to require that applicants
furnish additional or corrected
information more quickly than within
30 days. Most, if not all, information in
auction applications is made available
to the public and all auction
participants during the auction. Auction
participants may depend on ownership
information in other participants’
applications when determining whether
contact with a third party regarding
potential financing is permissible under
47 CFR 1.2105(c). In addition, if a
change to an application could raise an
issue as to the applicant’s continued
eligibility to participate, the Bureau
needs the information as soon as
possible in order to consider whether to
take any action and minimize
disruption of the auction. Accordingly,
through its public notices, the practice
of the Bureau has been to require reports
or amendments to short-form
applications within a shorter interval
than 30 days. The Bureau also has long
required that any change that causes a
loss of or reduction in eligibility for a
bidding credit be reported immediately.

8. The Commission amends 47 CFR
1.65(a) and 1.2105(b) of its rules to
require applicants in competitive
bidding proceedings to furnish
additional or corrected information
within five days of a significant
occurrence, or to amend their short-form
applications no more than five days
after the applicant becomes aware of the
need for amendment. The Commission
believes this change will facilitate the
auction process, making the information
available promptly to all participants
and enabling the Bureau to act
expeditiously on those changes when
such action is necessary. Moreover, the
Commission emphasizes that applicants
can readily make and submit any
changes to their short-form applications
electronically using the FCC Auction
System.

9. The rule amendments adopted in
the Order involve rules of agency
organization, procedure, or practice.
The notice and comment and effective
date provisions of the Administrative
Procedure Act are therefore
inapplicable.

Paperwork Reduction Act

10. The Order contains a change to
previously approved information
collection requirements with respect to
47 CFR 1.2105(c). The change is neither
material nor substantive and,

accordingly, is not subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. More specifically,
the rule amendments will modify the
provision specifying how parties make
reports required pursuant to 47 CFR
1.2105(c)(6) so that parties shall make
the reports as directed by public notice
or only to the Chief of the Auctions and
Spectrum Access Division, Wireless
Telecommunications Bureau, rather
than to the Chief and the Office of the
Secretary of the Commission, as
required prior to the modification.
Given that this change is neither
material nor substantive, this document
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, 44 U.S.C.
3506(c)(4).

Congressional Review Act

11. The Commission will not send a
copy of this Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, 5 U.S.C. 801(a)(1)(A), because the
amended rules are rules of agency
organization, procedure or practice that
do not substantially affect the rights or
obligations of non-agency parties.

Ordering Clause

12. Accordingly, it is ordered, that
pursuant to sections 4(i), 4(j), 5(c),
303(r), 47 U.S.C. 154(i), 154[j], 155(c),
303(r) of the Communications Act of
1934, as amended, 47 CFR part 1 is
amended effective March 1, 2010.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure, Competitive bidding,
Telecommunications.

Federal Communications Commission.
Alethea Lewis,
Federal Register Liaison.

Final Rules

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority of part 1 continues to
read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(j), 160, 201, 225, and 303.

m 2. Section 1.65 is amended by revising
paragraph (a) to read as follows:

§1.65 Substantial and significant changes
in information furnished by applicants to
the Commission.

(a) Each applicant is responsible for
the continuing accuracy and
completeness of information furnished
in a pending application or in
Commission proceedings involving a
pending application. Except as
otherwise required by rules applicable
to particular types of applications,
whenever the information furnished in
the pending application is no longer
substantially accurate and complete in
all significant respects, the applicant
shall as promptly as possible and in any
event within 30 days, unless good cause
is shown, amend or request the
amendment of the application so as to
furnish such additional or corrected
information as may be appropriate.
Except as otherwise required by rules
applicable to particular types of
applications, whenever there has been a
substantial change as to any other
matter which may be of decisional
significance in a Commission
proceeding involving the pending
application, the applicant shall as
promptly as possible and in any event
within 30 days, unless good cause is
shown, submit a statement furnishing
such additional or corrected information
as may be appropriate, which shall be
served upon parties of record in
accordance with §1.47. Where the
matter is before any court for review,
statements and requests to amend shall
in addition be served upon the
Commission’s General Counsel. For the
purposes of this section, an application
is “pending” before the Commission
from the time it is accepted for filing by
the Commission until a Commission
grant or denial of the application is no
longer subject to reconsideration by the

Commission or to review by any court.
* * * * *

m 3. Section 1.2105 is amended by
revising the section heading, adding
paragraph (b)(4), and by revising
paragraph (c)(6) to read as follows:

§1.2105 Prohibition of certain
communications.
* * * * *

(b) * x %

(4) Applicants shall have a continuing
obligation to make any amendments or
modifications that are necessary to
maintain the accuracy and completeness
of information furnished in pending
applications. Such amendments or
modifications shall be made as
promptly as possible, and in no case
more than five business days after
applicants become aware of the need to
make any amendment or modification,
or five business days after the reportable
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event occurs, whichever is later. An
applicant’s obligation to make such
amendments or modifications to a
pending application continues until
they are made.

(C) * k%

(6) Any applicant that makes or
receives a communication of bids or
bidding strategies prohibited under
paragraph (c)(1) of this section shall
report such communication in writing
to the Commission immediately, and in
no case later than five business days
after the communication occurs. An
applicant’s obligation to make such a
report continues until the report has
been made. Such reports shall be filed
as directed in public notices detailing
procedures for the bidding that was the
subject of the reported communication.
If no public notice provides direction,
such notices shall be filed with the
Chief of the Auctions and Spectrum
Access Division, Wireless
Telecommunications Bureau, by the
most expeditious means available.

* * * * *
[FR Doc. 20101878 Filed 1-28-10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 213
[Docket No. FRA-2008-0036]
RIN 2130-AB90

Track Safety Standards; Continuous
Welded Rail (CWR)

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule; response to petition
for reconsideration.

SUMMARY: This document responds to a
petition for reconsideration of FRA’s
final rule published on August 25, 2009,
which revised the Track Safety
Standards. FRA received one petition
questioning the definitions of
“adjusting/de-stressing” and “buckling-
prone condition” as they are used with
regard to continuous welded rail (CWR).
DATES: Effective Date: This final rule is
effective on March 30, 2010.

FOR FURTHER INFORMATION CONTACT:
Kenneth Rusk, Staff Director, Office of
Railroad Safety, FRA, 1200 New Jersey
Avenue, SE., Washington, DC 20590
(telephone: (202) 493-6236); or Sarah
Grimmer Yurasko, Trial Attorney, Office
of the Chief Counsel, FRA, 1200 New
Jersey Avenue, SE., Washington, DC
20950 (telephone: (202) 493-6390).

SUPPLEMENTARY INFORMATION:

Background

Pursuant to (SAFETEA-LU), FRA
published a final rule revising the Track
Safety Standards on August 25, 2009 (74
FR 42988). FRA published a correcting
amendment on October 21, 2009, which
added compliance dates for railroads
that had been inadvertently omitted
from the final rule’s compliance
schedule. On September 25, 2009, FRA
received a petition for reconsideration
from the Association of American
Railroads (AAR). This publication
announces amendments to the final rule
in response to the concerns expressed
by the petitioner.

“Buckling-Prone Condition” Definition

In the petition, AAR stated that the
definition of “buckling prone condition”
included in the final rule at §213.119(1)
was not proposed by FRA in the notice
of proposed rulemaking. As such, the
petitioner did not have an opportunity
until the review of the final rule to
address the definition. The final rule
provides that a “buckling-prone
condition” exists “when the actual rail
temperature is above the actual rail
neutral temperature. This varies given
the geographical composition of the
track.” Section 213.119(g)(2)(ii) requires
remedial action to be taken whenever a
buckling prone condition exists. AAR
argues that, literally interpreted, the
final rule requires remedial action
whenever the rail neutral temperature is
exceeded. AAR states that this is not
what FRA intended, as the neutral
temperature is supposed to be between
the maximum and minimum
temperatures the rail is subject to and
thus the neutral temperature will
commonly be exceeded. AAR suggested
that “buckling-prone condition” be
defined as follows:

Buckling-prone condition means when
track conditions may be insufficient to
restrain the track laterally at the rail
temperatures actually experienced at that
location.

FRA reviewed the definition of
“buckling-prone condition” and
consulted with the Volpe Center to more
narrowly define what is intended by
this term. In the railroad industry, “track
buckling” refers to the sudden lateral
movement of the track due to thermally-
generated longitudinal rail forces. As
the temperature rises above the actual
rail neutral temperature, longitudinal
expansion in rail can occur once a
critical rail temperature is reached that
can cause lateral misalignment of the
track. Therefore, FRA concluded that
CWR cannot always be considered in a
“buckling-prone condition” if the rail

temperature is only above the rail
neutral temperature, without reaching
the critical temperature that can cause
track misalignment. As a result, FRA
has determined that the definition in the
final rule could be misleading by stating
“when the actual rail temperature is
above the actual rail neutral
temperature.”

After consideration, FRA has
determined that “buckling-prone
condition” means a condition that can
result in the track being laterally
displaced due to high compressive
forces caused by critical rail
temperature combined with insufficient
track strength and/or train dynamics.

“Adjusting/De-Stressing” Definition

The petition also noted an error in the
definition of “adjusting/de-stressing.”
The final rule defines “adjusting/de-
stressing” as a “procedure by which a
rail’s temperature is re-adjusted to the
desired value. It typically consists of
cutting the rail and removing rail
anchoring devices, which provides for
the necessary expansion and
contraction, and then re-assembling the
track.” AAR points out that it is not the
temperature of the rail that is adjusted,
but rather the rail neutral temperature
that is adjusted. AAR suggested that
FRA replace “a rail’s temperature” with
“the rail neutral temperature” in the
definition for “adjusting/de-stressing” in
§213.119(1). FRA has also noted this
unintended omission in the definition
and is amending the first sentence of the
definition of “adjusting/de-stressing” to
mean “a procedure by which a rail’s
neutral temperature is re-adjusted to the
desired value.”

Regulatory Impact and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This action has been evaluated in
accordance with existing policies and
procedures, and determined to be non-
significant under both Executive Order
12866 and DOT policies and procedures
(44 FR 11034, Feb. 26, 1979). The
original final rule was determined to be
non-significant. Furthermore, the
amendments contained in this action
are not considered significant because
they generally clarify requirements
currently contained in the final rule or
allow for greater flexibility in complying
with the rule. These amendments,
additions, and clarifications will have a
minimal net effect on FRA’s original
analysis of the costs and benefits
associated with the final rule.
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B. Regulatory Flexibility Act and
Executive Order 13272

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) and Executive Order
13272 require a review of proposed and
final rules to assess their impact on
small entities. FRA certifies that this
action is not expected to have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act or
Executive Order 13272. Because the
amendments contained in this
document generally clarify requirements
currently contained in the final rule or
allow for greater flexibility in complying
with the rule, FRA has concluded that
there are no substantial economic
impacts on small units of government,
businesses, or other organizations
resulting from this action.

C. Paperwork Reduction Act

This action does not change the
information collection requirements
contained in the original final rule.

D. Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, “Federalism” (64 FR 43255, Aug.
10, 1999). As discussed earlier in the
preamble, these amendments to the final
rule clarify definitions for compliance
with the final rule governing CWR.

Executive Order 13132 requires FRA
to develop an accountable process to
ensure “meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the agency may not issue
a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
government officials early in the process
of developing the regulation. Where a
regulation has federalism implications
and preempts State law, the agency
seeks to consult with State and local

officials in the process of developing the
regulation.

FRA has determined that this action
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, nor on the distribution of
power and responsibilities among the
various levels of government. In
addition, FRA has determined that this
action would not impose any direct
compliance costs on State and local
governments. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

However, this final rule has
preemptive effect. Section 20106
provides that States may not adopt or
continue in effect any law, regulation, or
order related to railroad safety or
security that covers the subject matter of
a regulation prescribed or order issued
by the Secretary of Transportation (with
respect to railroad safety matters) or the
Secretary of Homeland Security (with
respect to railroad security matters),
except when the State law, regulation,
or order qualifies under the local safety
or security exception to Section 20106.
The intent of Section 20106 is to
promote national uniformity in railroad
safety and security standards. 49 U.S.C.
20106(a)(1). Thus, subject to a limited
exception for essentially local safety or
security hazards, this final rule
establishes a uniform Federal safety
standard that must be met, and State
requirements covering the same subject
matter would be displaced, whether
those State requirements are in the form
of a State law, including common law,
regulation, or order. Part 213 establishes
Federal standards of care that preempt
State standards of care, but this part
does not preempt an action under State
law seeking damages for personal
injury, death, or property damage
alleging that a party has failed to
comply with the Federal standard of
care established by this part, including
a plan or program required by this part.
Provisions of a plan or program that
exceed the requirements of this part are
not included in the Federal standard of
care.

In sum, FRA has analyzed this action
in accordance with the principles and
criteria contained in Executive Order
13132. As explained above, FRA has
determined that this action has no
federalism implications, other than the
preemption of State laws covering the
subject matter of this final rule, which
occurs by operation of law under
Section 20106 whenever FRA issues a
rule or order. Accordingly, FRA has
determined that preparation of a
federalism summary impact statement
for this action is not required.

E. Environmental Impact

FRA has evaluated this action in
accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures) (64 FR 28545, May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this action is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c)(20) of FRA’s Procedures.
64 FR 28547, May 26, 1999. In
accordance with sections 4(c) and (e) of
FRA’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
regulation that might trigger the need for
a more detailed environmental review.
As aresult, FRA finds that this action
is not a major Federal action
significantly affecting the quality of the
human environment.

F. Unfunded Mandates Act of 1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
Federal agency “shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) currently
$141,300,000 in any 1 year, and before
promulgating any final rule for which a
general notice of proposed rulemaking
was published, the agency shall prepare
a written statement” detailing the effect
on State, local, and tribal governments
and the private sector. This action
would not result in the expenditure, in
the aggregate, of $141,300,000 or more
in any one year, and thus preparation of
such a statement is not required.

G. Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355, May 22,
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2001. Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this action in accordance with
Executive Order 13211. FRA has
determined that this action is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy. Consequently, FRA has
determined that this regulatory action is
not a “significant energy action” within
the meaning of Executive Order 13211.

H. Privacy Act Statement

Anyone is able to search the
electronic form of all comments
received into any of DOT’s dockets by
the name of the individual submitting
the comment (or signing the comment,
if submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement published in the Federal
Register on April 11, 2000 (Volume 65,
Number 70, Pages 19477-78), or you
may visit http://DocketsInfo.dot.gov.

List of Subjects in 49 CFR Part 213

Penalties, Railroad safety, Reporting
and recordkeeping requirements.
m Accordingly, 49 CFR part 213 is
amended by making the following
correcting amendments:

PART 213—TRACK SAFETY
STANDARDS

m 1. The authority citation for part 213
continues to read as follows:

Authority: 49 U.S.C. 20102-20114 and
20142; 28 U.S.C. 2461, note; and 49 CFR
1.49(m).

m 2.In §213.119(1), revise the
definitions for “adjusting/de-stressing”
and “buckling-prone condition” to read
as follows:

§213.119 Continuous welded rail (CWR);
plan contents.
* * * * *

(1) * % %

Adjusting/de-stressing means a
procedure by which a rail’s neutral
temperature is re-adjusted to the desired

value. It typically consists of cutting the
rail and removing rail anchoring
devices, which provides for the
necessary expansion and contraction,

and then re-assembling the track.
* * * * *

Buckling-prone condition means a
track condition that can result in the
track being laterally displaced due to
high compression forces caused by
critical rail temperature combined with
insufficient track strength and/or train

dynamics.
* * * * *

Issued in Washington, DC, on January 25,
2010.

Joseph C. Szabo,

Administrator.

[FR Doc. 2010-1873 Filed 1-28-10; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 001005281-0369-02]
RIN 0648-XU12

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the commercial
fishery for king mackerel in the Florida
east coast subzone. This closure is
necessary to protect the Gulf king
mackerel resource.

DATES: The closure is effective 12:01
a.m., local time, February 4, 2010,
through 12:01 a.m., local time, April 1,
2010.

FOR FURTHER INFORMATION CONTACT:
Susan Gerhart, telephone: 727-824—
5305, fax: 727-824-5308, e-mail:
Susan.Gerhart@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, and, in the Gulf of
Mexico only, dolphin and bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of

Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, on April 30, 2001 (66
FR 17368, March 30, 2001) NMFS
implemented a commercial quota of
2.25 million 1b (1.02 million kg) for the
eastern zone (Florida) of the Gulf
migratory group of king mackerel. That
quota is further divided into separate
quotas for the Florida east coast subzone
and the northern and southern Florida
west coast subzones. The quota
implemented for the Florida east coast
subzone is 1,040,625 1b (472,020 kg) (50
CFR 622.42(c)(1)(1)(A)(1)).

Under 50 CFR 622.43(a)(3), NMFS is
required to close any segment of the
king mackerel commercial fishery when
its quota has been reached, by filing a
notification at the Office of the Federal
Register. NMFS has determined that the
commercial quota of 1,040,625 1b
(472,000 kg) for Gulf group king
mackerel in the Florida east coast
subzone will be reached on February 4,
2010. Accordingly, the commercial
fishery for king mackerel in the Florida
east coast subzone is closed at 12:01
a.m., local time, February 4, 2010,
through 12:01 a.m., local time, April 1,
2010.

From November 1 through March 31
the Florida east coast subzone of the
Gulf group king mackerel is that part of
the eastern zone north of 25°20.4’ N. lat.
(a line directly east from the Miami-
Dade/Monroe County, FL, boundary) to
29°25’N. lat. (a line directly east from
the Flagler/Volusia County, FL,
boundary). Beginning April 1, the
boundary between Atlantic and Gulf
groups of king mackerel shifts south and
west to the Monroe/Collier County
boundary on the west coast of Florida.
From April 1 through October 31, king
mackerel harvested along the east coast
of Florida, including all of Monroe
County, are considered to be Atlantic
group king mackerel.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to close the
fishery constitutes good cause to waive
the requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), as such procedures
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would be unnecessary and contrary to
the public interest. Such procedures
would be unnecessary because the rule
itself already has been subject to notice
and comment, and all that remains is to
notify the public of the closure.
Allowing prior notice and
opportunity for public comment is
contrary to the public interest because
of the need to immediately implement

this action to protect the fishery since
the capacity of the fishing fleet allows
for rapid harvest of the quota. Prior
notice and opportunity for public
comment would require time and would
potentially result in a harvest well in
excess of the established quota.

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 26, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-1879 Filed 1-26—10; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3565
RIN-0575-AC80

Continuous Construction-Permanent
Loan Guarantees Under the Section
538 Guaranteed Rural Rental Housing
Program

AGENCY: Rural Housing Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Housing Service
(an agency within the Rural
Development mission area) is proposing
an additional form of guarantee under
the Guaranteed Rural Rental Housing
Program regulation. This action is taken
to enhance efficiency, flexibility, and
effectiveness in managing the program.
The Agency currently offers a guarantee
on a permanent loan only and a
guarantee on construction advances and
the permanent financing phase of a
project. In addition to the proposed
form of guarantee, the Agency will
continue to offer the two types of
guarantees currently provided.

DATES: Written or e-mail comments
must be received on or before March 30,
2010.

ADDRESSES: You may submit comments
to this rule by any of the following
methods:

e E-Mail: comments@wdc.usda.gov.
Include “RIN No. 0575—-AC80” in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue, SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
written comments via Federal Express
Mail or other courier service requiring a
street address to the Branch Chief,

Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street, SW., 7th
Floor, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at 300 7th Street,
SW., 7th Floor address listed above.

FOR FURTHER INFORMATION CONTACT:
Tammy S. Daniels, Financial and Loan
Analyst, USDA Rural Development
Guaranteed Rural Rental Housing
Program, Multi-Family Housing
Guaranteed Loan Division, U.S.
Department of Agriculture, South
Agriculture Building, Room 1271, STOP
0781, 1400 Independence Avenue, SW.,
Washington, DC 20250-0781. E-mail:
tammy.daniels@wdc.usda.gov.
Telephone: (202) 720-0021. This
number is not toll-free. Hearing or
speech-impaired persons may access
that number by calling the Federal
Information Relay Service toll-free at
(800) 877—8339.

SUPPLEMENTARY INFORMATION:
Classification

This rule has been determined not to
be significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. If this rule is adopted: (1)
Unless otherwise specifically provided,
all State and local laws and regulations
that are in conflict with this rule will be
preempted; (2) no retroactive effect will
be given to this rule except as
specifically prescribed in the rule; and
(3) the appeal procedures of the
National Appeals Division (7 CFR part
11) must be exhausted before bringing
suit.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Agency generally must prepare a
written statement, including a cost-
benefit analysis, for final rules with
“Federal mandates” that may result in
expenditures to State, local, or tribal

governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. When such a statement
is needed for a rule, section 205 of the
UMRA generally requires the Agency to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
This rule contains no Federal mandates
(under the regulatory provisions of Title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 13132

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
National government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
§1940.310(e)(3). Rural Development has
determined that this action does not
constitute a major Federal action
significantly affecting the quality of the
human environment, and in accordance
with the National Environmental Policy
Act (NEPA) of 1969, 42 U.S.C. 4321 et
seq., an Environmental Impact
Statement is not required. Loan
applications will be reviewed
individually to determine compliance
with NEPA.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The undersigned has
determined and certified by signature of
this document that this rule will not
have a significant economic impact on
a substantial number of small entities.
This rule will affect both small and large
entities in the same manner. This rule
has no significant changes in
information collection or regulatory
requirements that would have a negative
impact on either small or large entities
in an economic way.
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Programs Affected

This program is listed in the Catalog
of Federal Domestic Assistance under
Number 10.438.

Intergovernmental Consultation

For the reasons set forth in the Final
Rule related Notice to 7 CFR part 3015,
Subpart V, this program is subject to
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials. The Agency has
conducted intergovernmental
consultation in the manner delineated
in RD Instruction 1940-J (available in
any Rural Development office).

Paperwork Reduction Act of 1995

The information collection
requirements contained in this
regulation have been approved by OMB
under the provisions of 44 U.S.C.
chapter 35 and have been assigned OMB
control number 0575-0174 in
accordance with the Paperwork
Reduction Act of 1995. No person is
required to respond to a collection of
information unless it displays a valid
OMB control number.

E-Government Act Compliance

Rural Development is committed to
complying with the E-Government Act
to promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services and for other
purposes.

Background Information

The Guaranteed Rural Rental Housing
Program (GRRHP) currently offers two
forms of guarantees: (1) A guaranty for
permanent loans and (2) a guarantee
which provides a limited duration
guarantee for advances during the
construction period with the limited
duration provision being automatically
removed if certain conditions are met.
Under this proposed rule, the Agency
proposes, for loans that meet certain
criteria, to provide a single, continuous
guarantee during the construction phase
for construction advances and the
permanent financing phase of the
project. This third form of guarantee is
being proposed in response to input
from GRRHP stakeholders who believe
that this option will allow the program
to serve more borrowers thus making
affordable housing available for more
low to moderate income families.

In addition, the proposed rule makes
several technical corrections and
clarifications and eliminates the
anachronistic requirement that lenders
certify that their computer systems
comply with year 2000 technology.

List of Subjects in 7 CFR Part 3565

Bankruptcy, Banks, Banking, civil
rights, Conflict of interests, Credit,
Environmental impact statements, Fair
housing, Government procurement,
Guaranteed loans, Hearing and appeal
procedures, Housing standards,
Lobbying, Low and moderate income
housing, Manufactured homes,
Mortgages, Real property acquisition,
Surety bonding.

Accordingly, chapter XXXV, title 7,
Code of Federal Regulations is proposed
to be amended as follows:

PART 3565—GUARANTEED RURAL
RENTAL HOUSING PROGRAM

1. The authority citation for part 3565
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart A—General Provisions

2. Section 3565.3 is amended by
removing the definition for
“combination construction and
permanent loan” and by adding
alphabetically a definition for
“construction and permanent loan,”
“construction contingency reserve,”
“lease-up period,” “lease-up reserve,”
“loan-to-cost ratio,” and “operating and
maintenance reserve,” to read as
follows:

§3565.3 Definitions.
* * * * *

Construction and permanent loan. A
loan which provides advances during
the construction period and remains in
place as a permanent loan at the
completion of construction.

Construction contingency reserve. A
cash reserve of at least 2 percent of the
construction contract, inclusive of the
contractor’s fee, and all hard and soft
costs, that must be set up and fully
funded by the closing of the
construction loan. This reserve will be
held by the lender and will only be
disbursed for Agency and lender
approved change order requests.

* * * * *

Lease-up period. The period of time
that begins when the first unit in the
project receives a certificate of
occupancy until the time that
occupancy of 90% of the units for a
minimum of 90 consecutive days is
achieved.

Lease-up reserve. A cash deposit
which is available to a property to help
pay operating costs and debt service at
the initiation of operations while units
are being leased to their initial

occupants.
* * * * *

Loan-to-cost ratio. The amount of the
loan divided by the total cost to develop
the project.

* * * * *

Operating and maintenance reserve.
A cash reserve required of all projects of
at least 2 percent of the loan amount
held by the lender that is used for the
up-keep of the project.

* * * * *

Subpart B—Guarantee Requirements

3. Section 3565.51 is revised to read
as follows:

§3565.51 Eligible loans and advances.

Upon approval of an application from
an eligible or approved lender, the
Agency will commit to providing a
guarantee for a permanent loan or a
construction and permanent loan,
subject to the availability of funds.

4. Section 3565.52 is amended by
revising paragraph (c) and adding a new
paragraph (d) and (e) to read as follows:

§3565.52 Conditions of guarantee.

* * * * *

(c) Types of guarantees. The Agency
may provide a lesser guarantee based
upon its evaluation of the credit quality
of the loan. Penalties incurred as a
result of default are not covered by the
guarantee. The Agency liability under
any guarantee will decrease or increase,
in proportion to any increase or
decrease in the amount of the unpaid
portion of the loan, up to the maximum
amount specified in the Loan Note
Guarantee. The Agency will not
guarantee construction loans only. The
Agency offers the following types of
guarantees:

(1) Option One. The Agency may
guarantee permanent loans subject to
the conditions specified in
§ 3565.303(d). The maximum guarantee
for a permanent loan will be 90 percent
[unless the Agency established a
different percent and announces this
different percent through a Notice in the
Federal Register] of the unpaid
principal and interest up to default and
accrued interest 90 calendar days from
the date the liquidation plan is
approved by the Agency, as defined in
§3565.452.

(2) Option Two. The Agency may
provide a guarantee which will cover
construction loan advances (advances)
during construction. The maximum
guarantee of construction advances
related to a construction and permanent
loan will not at any time exceed the
lesser of 90 percent [or the percent
established by the Agency and
announced through a Notice in the
Federal Register] of the amount of



Federal Register/Vol. 75, No. 19/Friday, January 29, 2010/Proposed Rules

4709

principal and interest up to default
advanced for eligible uses of loan
proceeds or 90 percent of the original
principal amount and interest up to
default of the Loan. The Agency’s
guarantee will cover losses to the extent
aforementioned once all sureties/
insurances and or performance and
payment bonds have fully performed
their contractual obligations. A
construction contingency reserve is
required. This guarantee will be
enforceable during the construction
period, but will cease to be enforceable
once construction is completed unless
and until the requirements for the
continuation of the guarantee contained
in the Conditional Commitment and this
part are completed and approved by the
Agency by the date stated in the
Conditional Commitment and any
Agency approved extension(s). The
Agency will provide written
confirmation to the lender when all of
the requirements for continuation of the
guarantee to cover the permanent loan
have been satisfied. Any losses
sustained while the guarantee is
unenforceable (after the end of the
construction period and, if applicable,
before the continuation of the guarantee)
are not covered by the guarantee. For
purposes of this guarantee, the
construction period will end on the
earlier of:

(i) 24 months from the closing of the
construction loan, if the certificates of
occupancy for all units in the project
have not been issued by then, or

(ii) The date of the issuance of the last
certificate of occupancy, if the
certificates of occupancy for all units in
the project are issued on or before 24
months from the closing of the
construction loan.

(3) Option Three. The Agency may
provide a single, continuous guarantee
for construction and permanent loans.
Only projects that have low loan-to-cost
ratios, as specified by the Agency in a
Notice published periodically in the
Federal Register, are eligible for this
type of guarantee. A construction
contingency reserve is required. The
Agency may require that a lease-up
reserve, in an amount established by the
Agency and announced through a
Notice in the Federal Register, be set-
aside prior to closing the construction
loan. This lease-up reserve is an
additional amount, over and above the
required initial operating and
maintenance contribution. The
maximum guarantee of construction
advances will not at any time exceed the
lesser of 90 percent [or the percent
established by the Agency and
announced through a Notice in the
Federal Register] of the amount of

principal and interest up to default
advanced for eligible uses of loan
proceeds or 90 percent of the original
principal amount and interest up to
default.

(d) Maximum loss payment. The
maximum loss payment to a lender or
Holder is as follows:

(1) To any Holder, 100 percent of any
loss sustained by the Holder on the
guaranteed portion of the loan and on
interest due on such portion.

(2) To the lender, tﬁe lesser of:

(i) Any loss sustained by the lender
on the guaranteed portion, including
principal, interest and accrued interest
up to 90 days evidenced by the notes or
assumption agreements and secured
advances for protection and
preservation of collateral made with the
Agency’s authorization; or

(ii) The guaranteed principal
advanced to or assumed by the borrower
and any interest and accrued interest up
to 90 days due thereon.

(e) Funding of reserves. For each
Option under paragraph (c) of this
section, the lender must require an
operating and maintenance reserve and
provide the Agency adequate evidence
of the funding of all required reserves.

(1) For Option 1 under paragraph (c)
of this section, the funding schedule for
the lease-up reserve and the operating
and maintenance reserve, must be
included in the Agency-approved
construction budget and be fully funded
before the issuance of the permanent
guarantee.

(2) For Option 2 under paragraph (c)
of this section, the funding schedule for
the lease-up reserve and the operating
and maintenance reserve must be
included in the Agency-approved
construction budget and be fully funded
before the issuance of the permanent
guarantee.

(3) For Option 3 under paragraph (c)
of this section, the lease-up reserve, and
the operating and maintenance reserve,
must be fully funded before the issuance
of the guarantee.

Subpart C—Lender Requirements

§3565.103 [Amended]
5. Section 3565.103 is amended by
removing paragraph (d)(9).

§3565.106 [Amended]

6. Section 3565.106 is amended by
removing the word “combination.”

Subpart G—Processing Requirements

7. Section 3565.303 is amended by
revising paragraphs (c) and (d) to read
as follows:

§3565.303 Issuance of loan guarantee.
* * * * *

(c) Guarantee during construction.
When requesting a guarantee on
construction loan advances under
§3565.52(c)(2) and (c)(3), the Agency
will only issue a guarantee to an
approved lender that the Agency
determines is eligible under § 3565.106
of this part.

(1) This guarantee will be subject to
the limits contained in subpart B of this
part and in the loan closing
documentation.

(2) In all cases, the lender must obtain
one of the following protections:

(i) Surety bonding or performance and
payment bonding acceptable to the
Agency;

(ii) An irrevocable letter of credit
acceptable to the Agency; or

(iii) A pledge to the lender of
collateral that is acceptable to the
Agency.

(3) The lender must verify amounts
expended prior to each payment for
completed work and certify that an
independent inspector has inspected the
property and found it to be in
conformance with Agency standards.
The lender must provide verification
that all subcontractors have been paid
and no liens have been filed against the
property.

(d) Permanent loan guarantee. The
guarantee of a permanent loan provided
under § 3565.52(c)(1) or (c)(2) will be
issued once the following items have
been submitted to and approved by the
Agency:

(1) Certification from the lender
stating that the lender or its qualified
representative inspected the property
and found that the construction meets
the Government’s requirements for the
standards and conditions for housing
and facilities in 7 CFR part 1924,
subpart A and the standards for site
development in 7 CFR part 1924,
subpart C;

(2) Cash flow certification—lender
certifies in writing the project’s cash
flow assumptions are still valid and
depict compliance with the section 538
program’s debt service coverage ratio
requirement of at least 1.15, based on
the lender’s analysis of current market
conditions and comparable properties in
the project’s market area;

(3) Documentation that either:

(i) The project has attained a
minimum level of acceptable occupancy
of 90% for 90 continuous days within
the 120-day period immediately
preceding the issuance of the permanent
guarantee, or

(ii) Additional funds, supplementing
the funds required under
§3565.303(d)(1) have been added to the
lease-up reserve in an amount the
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Agency determines is necessary to cover
projected shortfalls.

(4) An appraisal of the project as built.
Upon a lender’s written request, the
Agency may exempt a project from this
requirement if requested by the lender
and the project meets the following
criteria:

(i) Original appraisal—an original
appraisal that meets Agency’s appraisal
requirements with a valuation date no
older than 36 months;

(ii) Valuation—the appraisal’s lowest
valuation regardless of valuation
approach and rent restrictions
considered, is greater than the section
538 guaranteed loan amount; and

(iii) Guaranteed loan balance—the
Agency’s guaranteed loan’s principal
balance does not exceed 50 percent
[unless a different percent has been
announced in a Notice published in the
Federal Register] of the project’s total
development costs.

(5) A certificate of substantial
completion;

(6) A certificate of occupancy or
similar evidence of local approval;

(7) A final inspection conducted by a
qualified Agency representative;

(8) A final cost certification in a form
acceptable to the Agency;

(9) A submission to the Agency of the
complete closing docket;

(10) A certification by the lender that
the project has reached an acceptable
minimum level occupancys;

(11) An executed regulatory
agreement;

(12) The Lender certifies that it has
approved the borrower’s management
plan and assures that the borrower is in
compliance with Agency standards
regarding property management,
contained in subparts E and F of this
part;

(13) Necessary information to
complete an updated necessary
assistance review by the Agency; and

(14) Compliance with all conditions
contained in the conditional

commitment for guarantee.
* * * * *

Subpart J—Assignment, Conveyance,
and Claims

§3565.457 [Amended]

8. Section 3565.457 is amended in
paragraph (c)(1) by revising the word
“collectibility” to read “collectability.”

Dated: January 21, 2010.

Tammye Trevino

Administrator, Rural Housing Service.
[FR Doc. 2010-1792 Filed 1-28-10; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-1212; Directorate
Identifier 2008—NM-167-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200 and -300 Series Airplanes
and A340-200, —300, —500, and —600
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as: The revision 00
of the AIRBUS A330 ALS
[Airworthiness Limitations Section] Part
3 was issued primarily to introduce two
new CMR [Certification Maintenance
Requirements] tasks, referenced
282400-G0001-1-C and 282400—
P0001-1-C. ALS Part 3 Revision 01
introduces more restrictive
requirements for aircraft configurations
already in service. The unsafe condition
is safety-significant latent failures that
would, in combination with one or more
other specific failures or events, result
in a hazardous or catastrophic failure
condition. The proposed AD would
require actions that are intended to
address the unsafe condition described
in the MCAL

DATES: We must receive comments on
this proposed AD by March 15, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80, e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-1212; Directorate Identifier
2008-NM-167—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We have lengthened the 30-day
comment period for proposed ADs that
address MCAI originated by aviation
authorities of other countries to provide
adequate time for interested parties to
submit comments. The comment period
for these proposed ADs is now typically
45 days, which is consistent with the
comment period for domestic transport
ADs.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
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personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On February 22, 2007, we issued AD
2007-05-08, Amendment 39—14969 (72
FR 9658, March 5, 2007). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2007—-05-08, the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008—0138,
dated July 23, 2008 (referred to after this
as “the MCAT”), to correct an unsafe
condition for the specified products.
The MCAI states:

The Certification Maintenance
Requirements (CMR) were given in the
AIRBUS A330 CMR Document up to revision
19, and referenced in the Airworthiness
Limitations Section (ALS) Part 3 Revision 00.
The content of the CMR Document has been
recently transferred into the ALS Part 3,
which is approved by the European Aviation
Safety Agency (EASA).

The revision 00 of the AIRBUS A330 ALS
Part 3 was issued primarily to introduce two
new CMR tasks, referenced 282400-G0001—
1-C and 282400-P0001-1-C. The
compliance times associated to these two
tasks are re-stated in the Record Of Revisions
(ROR) of the ALS Part 3 Revision 01.

ALS Part 3 Revision 01 introduces more
restrictive requirements for aircraft
configurations already in service.

EASA AD 2006-0224 [which corresponds
to FAA AD 2007-05-08 and includes Model
A340 airplanes], mandating compliance with
the requirements of the A330 CMR Document
at issue 19, is therefore superseded by this
AD.

The unsafe condition is safety-
significant latent failures that would, in
combination with one or more other
specific failures or events, result in a
hazardous or catastrophic failure
condition. The required actions also
include deleting Airbus A330 CMR Task
272400-00001-1-C and adding new
Task 272400-00003—-1-C. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Airbus A330 ALS
Part 3—Certification Maintenance
Requirements (CMR), Revision 01,
including Appendices 1 and 2, dated
May 7, 2008. The actions described in
this service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 43 products of U.S. registry.

The actions that are required by AD
2007-05-08 and retained in this
proposed AD take about 1 work-hour
per product, at an average labor rate of
$80 per work hour. Based on these
figures, the estimated cost of the
currently required actions is $80 per
product.

We estimate that it would take about
1 work-hour per product to comply with
the new basic requirements of this
proposed AD. The average labor rate is
$80 per work-hour. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$3,440, or $80 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,

Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-14969 (72 FR
9658, March 5, 2007) and adding the
following new AD:

Airbus: Docket No. FAA-2009-1212;
Directorate Identifier 2008—-NM-167-AD.
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Comments Due Date

(a) We must receive comments by March
15, 2010.

Affected ADs

(b) The proposed AD supersedes AD 2007—
05—-08, Amendment 39-14969.
Applicability

(c) This AD applies to all Airbus Model
A330-201, -202, —203, —223, —243, -301,
-302, -303, —-321, —-322, 323, —-341, —-342,
and —343 series airplanes; Model A340-211,
—212,-213,-311,-312, —313 series airplanes;
and Model A340-541, and —642 series
airplanes, certificated in any category; all
serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 05.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The Certification Maintenance
Requirements (CMR) were given in the
AIRBUS A330 CMR Document up to revision
19, and referenced in the Airworthiness
Limitations Section (ALS) Part 3 Revision 00.
The content of the CMR Document has been
recently transferred into the ALS Part 3,
which is approved by the European Aviation
Safety Agency (EASA).

The revision 00 of the AIRBUS A330 ALS
Part 3 was issued primarily to introduce two
new CMR tasks, referenced 282400-G0001—
1-C and 282400-P0001-1-C. The
compliance times associated to these two
tasks are re-stated in the Record of Revisions
(ROR) of the ALS Part 3 Revision 01.

ALS Part 3 Revision 01 introduces more
restrictive requirements for aircraft
configurations already in service.

EASA AD 2006-0224 [which corresponds
to FAA AD 2007-05-08 and includes Model
A340 airplanes], mandating compliance with
the requirements of the A330 CMR Document
at issue 19, is therefore superseded by this
AD.

The unsafe condition is safety-significant
latent failures that would, in combination
with one or more other specific failures or
events, result in a hazardous or catastrophic
failure condition. The required actions also
include deleting Airbus A330 CMR Task
272400-00001-1-C and adding new Task
272400-00003-1-C.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (h) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued damage tolerance of the affected
structure. The FAA has provided guidance

for this determination in Advisory Circular
(AC) 25-1529-1.

Restatement of Requirements of AD 2007-
05-08

Revise the Airworthiness Limitations
Section of the Instructions for Continued
Airworthiness

(f) Unless already done: Within 90 days
after April 9, 2007 (the effective date of AD
2007-05-08), revise the Airworthiness
Limitations section of the Instructions for
Continued Airworthiness by incorporating
Airbus A330 Certification Maintenance
Requirements, Document 955.2074/93, Issue
19, dated March 22, 2006 (for all Model A330
airplanes); or Airbus A340 Certification
Maintenance Requirements, Document
955.3019/92, Issue 14, dated December 19,
2005 (for all Model A340 airplanes).
Accomplish the actions specified in the
applicable CMR at the times specified in the
applicable CMR and in accordance with the
applicable CMR, except as provided by
paragraphs (f)(1), (f)(2), (f)(3), and (f)(4) of
this AD.

(1) The associated interval for any new task
is to be counted from April 9, 2007.

(2) The associated interval for any revised
task is to be counted from the previous
performance of the task.

(3) For Model A340 airplanes that have
exceeded the more restrictive limitations of
Airbus A340 Certification Maintenance
Requirements, Document 955.3019/92, Issue
14, Maintenance Significant Items (MSI)
21.28.00 and 21.43.00: Do the task within
2,500 flight hours after the previous
accomplishment. Repeat the task thereafter at
the applicable interval in the Airbus A340
Certification Maintenance Requirements,
Document 955.3019/92, Issue 14.

(4) For Model A340 airplanes that have
accumulated more than 2,700 flight hours
since the last maintenance done in
accordance with Airbus A340 Certification
Maintenance Requirements, Document
955.3019/92, Issue 14, MSI 28.24.00: Do the
next task within 800 flight hours after April
9, 2007. Repeat the task thereafter at the
applicable interval in the Airbus A340
Certification Maintenance Requirements,
Document 955.3019/92, Issue 14.

New Requirements of This AD

Actions and Compliance

(g) Unless already done, for Airbus Model
A330-201, -202, -203, —223, —243, -301,
-302, -303, -321, -322, -323, —341, —-342,
and —343 series airplanes: Within 90 days of
the effective date of this AD, revise the
Airworthiness Limitations section (ALS) of
the Instructions for Continued Airworthiness
by incorporating Airbus A330 ALS, Part 3—
Certification Maintenance Requirements
(CMR), Revision 01, dated May 7, 2008.
Accomplish the actions specified in Airbus
A330 Airworthiness Limitations Section
(ALS), Part 3—Certification Maintenance
Requirements (CMR), Revision 01, dated May
7, 2008, at the times specified in the Airbus
A330 ALS—Part 3—Certification
Maintenance Requirements (CMR), Revision
01, dated May 7, 2008, and in accordance
with the Airbus A330 Airworthiness

Limitations Section (ALS), Part 3—
Certification Maintenance Requirements
(CMR), Revision 01, dated May 7, 2008,
except as provided by paragraphs (g)(1),
(g)(2), (g)(3), and (g)(4) of this AD. Doing this
revision terminates the requirements of
paragraph (f) of this AD for that airplane
only.

(1) The associated interval for any new task
is to be counted from the effective date of this
AD.

(2) The associated interval for any revised
task is to be counted from the previous
performance of the task.

(3) Delete the Airbus A330 CMR Task
272400-00001-1-C “Remove Rudder Servo
Controls for Workshop Check of Internal
Seals.”

(4) Add the new Airbus A330 CMR Task
272400-00003-1-C “Functional Check of
Rudder Individual Servo Controls.” This task
must be accomplished before the airplane
accumulates 50,000 total flight hours, or
within 90 days after the effective date of this
AD, whichever occurs later.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir
Ulyanov, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227—1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD. AMOCs approved
previously in accordance with AD 2007—05—
08, Amendment 39-14969, are approved as
AMOC:s for the corresponding requirements
of this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.
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Related Information

(i) Refer to EASA Airworthiness Directives
2006-0224, dated July 27, 2006, and 2008—
0138, dated July 23, 2008; Airbus A330
Certification Maintenance Requirements,
Document 955.2074/93, Issue 19, dated
March 22, 2006; Airbus A340 Certification
Maintenance Requirements, Document
955.3019/92, Issue 14, dated December 19,
2005; and Airbus A330 ALS, Part 3—
Certification Maintenance Requirements
(CMR), including Appendices 1 and 2,
Revision 01, dated May 7, 2008; for related
information.

Issued in Renton, Washington, on January
22, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-1924 Filed 1-28-10; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-61414; File No. S7-04-10]
RIN 3235—-AH37

Purchases of Certain Equity Securities
by the Issuer and Others

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (“Commission” or “SEC”) is
proposing amendments to Rule 10b—18
under the Securities Exchange Act of
1934 (“Exchange Act”), which provides
issuers with a “safe harbor” from
liability for manipulation when they
repurchase their common stock in the
market in accordance with the Rule’s
manner, timing, price, and volume
conditions. The proposed amendments
are intended to clarify and modernize
the safe harbor provisions in light of
market developments since Rule 10b—
18’s adoption in 1982.

DATES: Comments should be received on
or before March 1, 2010.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-04-10 on the subject line;
or

e Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

¢ Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-04-10. This file number
should be included on the subject line
if e-mail is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Internet Web site
(http://www.sec.gov/rules/
proposed.shtml). Comments are also
available for public inspection and
copying in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; we do
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT:
Josephine Tao, Assistant Director,
Elizabeth Sandoe, Branch Chief, Joan
Collopy, Special Counsel, Jeffrey
Dinwoodie, Staff Attorney, Office of
Trading Practices and Processing,
Division of Trading and Markets, at
(202) 551-5720, at the Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549-7010.

SUPPLEMENTARY INFORMATION: The
Commission is requesting public
comment on proposed amendments to
Rule 10b-18 (the safe harbor rule for
issuer repurchases) [17 CFR 240.10b—18]
under the Exchange Act.

I. Introduction

Issuers repurchase their securities for
many legitimate business reasons. For
example, issuers may repurchase their
stock in order to have shares available
for dividend reinvestment, stock option
and employee stock ownership plans, or
to reduce the outstanding capital stock
following the cash sale of operating
divisions or subsidiaries.? Issuers may
believe that a repurchase program is
preferable to paying dividends as a way

1Securities Exchange Act Release No. 19244
(Nov. 17, 1982), 47 FR 53333, 53334 (Nov. 26, 1982)
(“1982 Adopting Release”). See also Gustavo
Grullon and David L. Ikenberry, “What Do We
Know About Stock Repurchases?,” 13 Journal of
Applied Corporate Finance, pp. 31-51 (2000)
(noting issuers repurchase their stock for several
reasons, including to convey management’s
expectation of future increases in earnings and cash
flow).

of returning capital to shareholders.2
Issuer repurchases also provide
liquidity in the marketplace, which
benefits shareholders.?

At the same time, an issuer has a
strong interest in the market
performance of its securities. Among
other things, an issuer’s securities may
be the consideration in an acquisition,
or serve as collateral for financing. Since
the market price determines the price of
offerings of additional securities, an
issuer may have an incentive to
manipulate the price of its securities.*
One way that an issuer can positively
affect the price of its securities is to
purchase the securities in the open
market.5 Because issuer repurchases
could affect the market price of an
issuer’s stock, an issuer may be exposed
to claims that the repurchases were
made in a manipulative manner even
when the repurchases were not
intended to move market prices.

Rule 10b—18 addresses this concern.
In 1982, the Commission adopted Rule
10b-18,% which provides issuers 7 with
a safe harbor from liability for
manipulation under Sections 9(a)(2) and
10(b) of the Exchange Act, and Rule
10b-5 under the Exchange Act, when
they repurchase their common stock in
the market in accordance with the
Rule’s manner, timing, price, and
volume conditions.? Rule 10b—18’s safe

2 See Securities Exchange Act Release No. 46980
(Dec. 10, 2002), 67 FR 77594 (Dec. 18, 2002) (“2002
Proposing Release”).

3 See id.

41d.

51d.

61982 Adopting Release, 47 FR 53333. Since
1967, the Commission has considered on several
occasions the issue of whether to regulate an
issuer’s market purchases of its own securities. The
Commission first proposed Rule 10b-10 to govern
issuer repurchases in connection with proposed
legislation that became the Williams Act
Amendments of 1968. Public Law 90-439, 82 Stat.
454 (July 29, 1968), reprinted in Hearings on S. 510
before Senate Committee on Banking and Currency,
90th Cong., 1st Sess. 214-216 (1967). The
Commission then published for public comment
proposed Rule 13e-2 in 1970, 1973, and 1980. Rule
13e-2, which was later withdrawn with the
adoption of Rule 10b—18, would have been a
prescriptive rule with mandatory disclosure
requirements, substantive purchasing limitations,
and general anti-fraud liability. Securities Exchange
Act Release Nos. 8930 (July 13, 1970), 35 FR 11410
(July 16, 1970); 10539 (Dec. 6, 1973), 38 FR 34341
(Dec. 13, 1973); and 17222 (Oct. 17, 1980), 45 FR
70890 (Oct. 27, 1980) (“1980 Proposing Release”).

7 The safe harbor is also available for “affiliated
purchasers” of the issuer. In this Release, the term
“issuer” includes affiliated purchasers. See 17 CFR
240.10b-18(a)(3), (a)(13) and (b).

8In other words, an issuer will not be deemed to
have violated Sections 9(a)(2) and 10(b) of the
Exchange Act or Rule 10b—5 under the Exchange
Act, solely by reason of the timing, price, volume,
or manner of its repurchases, if the repurchases are
made within the limitations of the rule. However,
some repurchase activity that meets the safe harbor

Continued
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harbor conditions are designed to
minimize the market impact of the
issuer’s repurchases, thereby allowing
the market to establish a security’s price
based on independent market forces
without undue influence by the issuer.?

The safe harbor conditions are
intended to offer issuers guidance when
repurchasing their common stock in the
open market. Rule 10b—18, however, is
not the exclusive means of making non-
manipulative issuer repurchases.1® As
the Rule states, there is no presumption
that an issuer’s bids or purchases
outside of the safe harbor violate
Sections 9(a)(2) or 10(b) of the Exchange
Act, or Rule 10b—5 under the Exchange
Act.1? Given the widely varying market
characteristics for the stock of different
issuers, it is possible for issuer
repurchases to be made outside of the
safe harbor conditions and not be
manipulative.12

Since Rule 10b—18’s adoption in 1982,
there have been significant market
changes with respect to trading
strategies and developments in
automated trading systems and
technology that have increased the
speed of trading and changed the profile
of how issuer repurchases are effected.
We understand that the increased speed
of today’s market activity, as evidenced
by flickering quotes, has made it
increasingly difficult for issuers to
ensure that every purchase of its
common stock during the day will meet
the Rule’s current price condition. As
discussed below, currently, failure to
meet any one of the four conditions
under the Rule with respect to any of
the issuer’s repurchases during the day
will disqualify all of the issuer’s other
Rule 10b—18 purchases from the safe
harbor for that day. Moreover, the
opportunity for issuers to effect

conditions may still violate the anti-fraud
provisions of the Exchange Act. For example, as the
Commission noted in 1982 when adopting Rule
10b-18, “Rule 10b—18 confers no immunity from
possible Rule 10b-5 liability where the issuer
engages in repurchases while in possession of
favorable, material nonpublic information
concerning its securities.” 1982 Adopting Release,
47 FR at 53334. See also Securities Exchange Act
Release No. 48766 (Nov. 10, 2003), 68 FR 64952
(Nov. 17, 2003) at n. 5 (2003 Adopting Release”).

9 See, e.g., 2003 Adopting Release, 68 FR at
64953.

10 See 1982 Adopting Release, 47 FR at 53334.

11 See 17 CFR 240.10b—18(d). The safe harbor is
available for repurchases of an issuer’s common
stock (or an equivalent interest including a unit of
beneficial interest in a trust or a limited partnership
or a depository share). See 17 CFR 240.10b—
18(a)(13). See also 2003 Adopting Release, 68 FR at
64954. However, the safe harbor is not intended to
define the appropriate limits to be observed by
those persons not covered by the safe harbor nor the
appropriate limits to be observed when
repurchasing securities other than common stock.

12 See 1982 Adopting Release, 47 FR at 53334.

repurchases using alternative trading
strategies or pricing mechanisms, such
as repurchases effected on a volume-
weighted average price (“VWAP”) basis
(i.e., where a security’s price is generally
derived from adding up the dollar
amounts traded for each transaction in
the security (price multiplied by shares
traded) and then dividing by the total
number of shares traded for the day),
has increased significantly. However,
because such transactions may be priced
without reference to the quoted price of
the stock at the time of execution and,
thus, possibly above Rule 10b—18’s
current price limitation, many issuers
that repurchase their shares using such
trading strategies must forego the
protections of the safe harbor for such
purchases.

In connection with the 2003
amendments to Rule 10b—18,13 the
Commission sought comment as to
whether Rule 10b—18’s price condition
should apply where the issuer has no
control, directly or indirectly, over the
price at which a Rule 10b—18 purchase
will be effected, for example, “passive”
or independently-derived pricing, such
as the VWAP.1¢ While the Commission
did not adopt an exception for VWAP
transactions at that time, it stated that it
would take into account commenters’
recommendations, as well as current
market practices involving VWAP
transactions, in considering whether
any future changes to Rule 10b—18 were
appropriate.15 Since that time, we
understand from the industry that
VWAP has become one of the most
widely recognized and accepted pricing
mechanisms and trading benchmarks.16

Based on our experience with the
operation of Rule 10b—18 and to
respond to these market developments,
we propose to revise Rule 10b—18 as
described below. The proposed
amendments are intended to clarify and
modernize the safe harbor provisions. In
particular, our proposal to modify the

13 See 2003 Adopting Release, 68 FR 64952.

14 See 2002 Proposing Release, 67 FR at 77594.

15 See id., 67 FR at 77599. See also Comment
letters from William A. Lupien, Director, and
William W. Uchimoto, Executive Vice President
and General Counsel, Vie Financial Group, Inc.,
dated June 26, 2003, and William W. Uchimoto,
Executive Vice President and General Counsel, Vie
Financial Group, Inc., dated Mar. 3, 2003
(suggesting that the Commission provide an
exception from the Rule’s pricing condition for
issuers’ VWAP transactions that meet certain
specific VWAP calculation standards) (“Uchimoto
Letter”).

16 See, e.g., Uchimoto Letter (noting that VWAP
is the most widely recognized and accepted trading
benchmark). See also Securities Exchange Act
Release No. 54003 (June 16, 2006), 71 FR 36141,
36142 (SR-NASD-2006-056) (noting that VWAP is
a benchmark often used by institutional investors
to determine whether they received a good price for
a large trade).

price condition would provide issuers
with greater flexibility to conduct their
issuer repurchase programs within the
safe harbor under conditions designed
to reduce the potential for abuse. Our
proposal to limit the general
disqualification provision would also
provide issuers with additional
flexibility to conduct their share
repurchase programs in fast moving
markets. At the same time, our
proposals to modify the timing
condition and the “merger exclusion”
provision 17 under the Rule are intended
to maintain reasonable limits on the safe
harbor consistent with the objectives of
the Rule to minimize the market impact
of the issuer’s repurchases, thereby
allowing the market to establish a
security’s price based on independent
market forces without undue influence
by the issuer, and to promote safe
harbor availability only during normal
market conditions for an issuer.18

II. Overview of Current Rule 10b-18
Conditions

Rule 10b—18 provides a safe harbor for
an issuer’s purchases of shares of its
common stock on a given day. To come
within the safe harbor for that day, an
issuer must satisfy the Rule’s manner,
timing, price, and volume conditions
when purchasing its own common stock
in the market.19 The current Rule
provides that failure to meet any one of
the four conditions removes (or
disqualifies) all of an issuer’s purchases
from the safe harbor for that day.2°

A. Manner of Purchase Condition

The manner of purchase condition
requires an issuer to use a single broker
or dealer per day to bid for or purchase
its common stock.2? This requirement is
intended to avoid the appearance of
widespread trading in a security that
could result if an issuer used many
brokers or dealers to repurchase its
stock.22 The “single broker or dealer”
condition, however, applies only to
Rule 10b—18 purchases that are
“solicited” by or on behalf of an issuer.23

17 See 17 CFR 240.10b—18(a)(13)(iv). As discussed
below, the “merger exclusion” precludes issuer
repurchases effected during the period from the
time of public announcement of a merger,
acquisition, or similar transaction involving a
recapitalization, until the earlier of the completion
of such transaction or the completion of the vote by
the target shareholders, including any period where
the market price of a security will be a factor in
determining the consideration to be paid pursuant
to a merger, acquisition, or similar transaction. See
also 2003 Adopting Release, 68 FR at 64955.

18 See 2003 Adopting Release, 68 FR at 64953.

1917 CFR 240.10b-18(b)(1)—(4).

20 See Preliminary Note 1 to 17 CFR 240.10b-18.

2117 CFR 240.10b-18(b)(1).

22 See 1980 Proposing Release, 45 FR at 70891.

2317 CFR 240.10b-18(b)(1)(i).
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Accordingly, an issuer may purchase
shares from more than one broker-dealer
if the issuer does not solicit the
transactions. An issuer must evaluate
whether a transaction is “solicited”
based on the facts and circumstances of
each case.24

B. Timing Condition

The timing condition restricts the
periods during which an issuer may bid
for or purchase its common stock.25
Market activity at the open and close of
trading is considered to be a significant
indicator of the direction of trading, the
strength of demand, and the current
market value of the security.26
Accordingly, the timing condition
precludes an issuer from being the
opening (regular way) purchase reported
in the consolidated system.2” The
timing condition also excludes from the
safe harbor purchases effected during
the last half hour (or during the last ten
minutes for actively-traded securities)
before the scheduled close of the
primary trading session in the principal
market for the security and in the
market where the purchase is effected.28
Rule 10b—18’s limitation on bids and
purchases near the close of trading for
purposes of qualifying for the safe
harbor is to prevent the issuer from
creating or sustaining a high bid or
transaction price at or near the close of
trading. Where there is no independent
opening transaction on a given day, an
issuer is precluded from making

24 Although Rule 10b—18 does not define
“solicitation,” the issuer’s disclosure and
announcement of a repurchase program would not
necessarily cause a subsequent purchase to be
deemed “solicited” by or on behalf of an issuer. See
1982 Adopting Release, 47 FR at 53337.

2517 CFR 240.10b-18(b)(2).

26 2003 Adopting Release, 68 FR 64953.

2717 CFR 240.10b-18(b)(2)(i). For purposes of
Rule 10b—18’s timing and price conditions, Rule
10b-18(a)(6) defines “consolidated system” to mean
“a consolidated transaction or quotation reporting
system that collects and publicly disseminates on
a current and continuous basis transaction or
quotation information in common equity securities
pursuant to an effective transaction reporting plan
or an effective national market system plan (as
those terms are defined in § 242.600).”

2817 CFR 240.10b—18(b)(2). Reliance on the safe
harbor under Rule 10b-18 is precluded if a
purchase is effected during the 10 minutes before
the scheduled close of the primary trading session
in the principal market for the security, and the 10
minutes before the scheduled close of the primary
trading session in the market where the purchase
is effected, for a security that has an average daily
trading volume (“ADTV?”) value of $1 million or
more and a public float value of $150 million or
more; and purchases during the 30 minutes before
the scheduled close of the primary trading session
in the principal market for the security, and the 30
minutes before the scheduled close of the primary
trading session in the market where the purchase
is effected, for all other securities. 17 CFR 240.10b—
18(b)(2)(ii) and (b)(2)(iii).

purchases under the safe harbor for that
day.29

C. Price Condition

The Rule’s price condition specifies
the highest price an issuer may bid or
pay for its common stock.3° The price
condition is intended to prevent an
issuer from leading the market for the
security through its repurchases by
limiting the issuer to bidding for or
buying its security at a purchase price
that is no higher than the highest
independent bid or last independent
transaction price, whichever is higher,
quoted or reported in the consolidated
system.31 As such, the price condition
uses an independent reference price that
has not been set by an issuer.32

For those securities that are not
quoted or reported in the consolidated
system, the issuer must look to the
highest independent bid or the last
independent transaction price,
whichever is higher, that is displayed
and disseminated on any national
securities exchange or on any inter-
dealer quotation system, as defined in
Exchange Act Rule 15c2-11(e)(2), that
displays at least two independent priced
quotations for the security.33 For all
other securities, the issuer must look to
the highest independent bid obtained
from three independent dealers.34

D. Volume Condition

The volume condition limits the
amount of securities an issuer may
repurchase in the market in a single
day.35 The volume condition is
designed to prevent an issuer from
dominating the market for its securities
through substantial purchasing
activity.36 An issuer dominating the
market for its securities in this way can
mislead investors about the integrity of
the securities market as an independent
pricing mechanism. Under the current
volume condition, an issuer may effect
daily purchases in an amount up to 25
percent of the ADTV in its shares, as
calculated under the Rule (the “25%
volume limitation”).37 Alternatively,
once each week an issuer may purchase
one block of its common stock in lieu
of purchasing under the 25% volume

29 See 2003 Adopting Release, 68 FR at 64954.

3017 CFR 240.10b-18(b)(3).

31 See 2003 Adopting Release, 68 FR at 64954.

3217 CFR 240.10b-18(b)(3).

3317 CFR 10b-18(b)(3)(ii).

3417 CFR 240.10b—18(b)(3)(iii).

3517 CFR 240.10b-18(b)(4).

36 See 2003 Adopting Release, 68 FR at 64954.

3717 CFR 240.10b-18(a)(1) (defining ADTV for
purposes of the safe harbor). See also supra note 28
(noting that “ADTV” means a security’s average
daily trading volume).

limitation for that day.38 The “one block
per week” exception to the volume
condition is intended to provide issuers
with moderate or low ADTV greater
flexibility in carrying out their
repurchase programs.3°

III. Proposed Amendments to
Rule 10b-18

In this release, we are proposing
revisions to the safe harbor rule. In
particular, we propose to:

e Modify the timing condition to
preclude Rule 10b—18 purchases as the
opening purchase in the principal
market for the security and in the
market where the purchase is effected
(in addition to the current prohibition
against effecting Rule 10b—18 purchases
as the opening purchase reported in the
consolidated system);

e Relax the price condition for certain
VWAP transactions;

e Limit the disqualification provision
in fast moving markets under certain
specific conditions;

e Modify the “merger exclusion”
provision to extend the time in which
the safe harbor is unavailable in
connection with an acquisition by a
special purpose acquisition company
(“SPAC”); and

e Update certain definitional
provisions consistent with the current
Rule.

We solicit any comment on our
approach and the specific proposals. We
also encourage commenters to present
data in support of their positions.

A. Discussion of Amendments to the
Purchasing Conditions

1. Time of Purchases

We propose to modify Rule 10b—18’s
timing condition to preclude Rule 10b—
18 purchases as the opening purchase in
the principal market for 